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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Parts  205, 206,  233, 234, 235, 
238,  and  239 

Aid  to  Famiiies  With  Dependent 
Chiidren 

agency:  Social  Security  Administration, 
HHS. 

action:  Interim  rule. 

summary:  These  interim  regulations 
implement  changes  made  in  the  Aid  to 
Families  With  Dependent  Children 
(AFDC)  program  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35).  The  statutory  changes  are  generally 
effective  October  1, 1981.  The  key 
provisions  fall  within  four  basic  areas, 
as  follows: 

(1)  Enable  families  to  move  from 
welfare  dependency  to  job-based  self- 
sufficiency  by  providing  States 
flexibility  to  develop  work  alternatives, 
including  community  work  experience, 
provision  of  jobs  instead  of  welfare,  and 
by  letting  each  State  agency,  if  it  so 
requests,  demonstrate  its  own  work 
incentive  (WIN)  program. 

(2)  Target  assistance  to  the  neediest 
by: 

— Setting  a  total  income  limit  of  150 
percent  of  the  State's  need  standard: 
and 

— Standardizing  and  changing  the 
sequence  of  the  earned  income 
disregards  by  allowing  a  standard  $75 
disregard,  actual  child  care  costs  up  to 
$160  per  child,  then  $30,  then  Va  of  the 
remainder.  The  $30  and  Vs  disregards 
will  be  applied  only  to  the  first  4 
consecutive  months  in  which  they 
occur. 

(3)  In  calculating  need,  count  existing 
sources  of  income  which  are  available 
to  families  but  which  were  previously 
excluded  by: 

— Counting  the  income  of  a  stepparent, 
after  appropriate  disregards,  to 
determine  the  need  of  stepchild(ren) 
with  whom  he  or  she  is  living; 

— ^Allowing  States  to  count  the  value  of 
Food  Stamps  and  housing  subsidies 
'  an  AFDC  family  receives  to  the  extent 
this  value  is  duplicated  by  money  for 
food  and  housing  in  the  AFDC 
payment; 

— Assuming  on  an  ongoing  basis  receipt 
of  the  advance  earned  income  credit 
(EIC)  for  those  eligible  to  receive  it; 

— Counting  income  in  excess  of  the 
State's  need  standard  as  available  to 
meet  future  needs;  and 
—Treating  resources  (excluding  the 
home,  a  reasonably  valued  car,  and  at 


State  option  certain  basic  items 
essential  to  day  to  day  living)  in 
excess  of  $1,000  equity  value  (or  a 
lower  State-set  limit)  as  available  to 
meet  needs,  thereby  making  the 
family  ineligible. 

(4)  Improve  program  administration 
through  requiring: 

— ^Retrospective  accounting  and  monthly 
recipient  reporting; 

— Recovery  of  overpayments  and 
payment  of  underpayments  to  current 
recipients;  and 

— Elimination  of  payments  for  amounts 
less  than  $10. 

Changes  made  by  these  interim 
regulations  are  limited  to  the  AFDC 
program. 

DATES:  This  interim  rule  is  effective 
October  1, 1981,  except  where  the  State 
welfare  agency  demonstrates  to  the 
satisfaction  of  the  Secretary  that  there 
are  legal  barriers  under  State  law  to  its 
compliance  on  that  date.  In  such  an 
event,  the  Secretary  may  allow  the 
State,  after  review,  to  delay  compliance 
with  a  given  amendment  regarding 
which  ^ere  is  an  obstacle  until  the 
month  after  the  close  of  the  next  session 
(of  any  sort)  of  the  State  legislature.  This 
is  in  accordance  with  Sec.  2321  of  Pub. 

L.  97-35.  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  (insert  60  days  after  publication  in 
the  Federal  Register). 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.O.  Box  1585,  Baltimore.  Md. 
21203,  or  delivered  to  the  Office  of 
Family  Assistance,  Social  Security 
Administration.  Room  B-428,  Transpoint 
Building,  2100  ^cond  Street.  S.W., 
Washington,  D.C.  20201,  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  H.  de  Maar,  Room  B-428, 
Transpoint  Building,  2100  Second  Street, 
S.W.,  Washington.  D.C.  20201,  (202)  245- 
2141. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Procedures 

Justification  for  Dispensing  With  Notice 
of  Proposed  Rulemaking 

These  interim  regulations  are  effective 
October  1, 1981,  the  effective  date 
required  by  Pub.  L  97-35.  Since  the 
legislation  was  not  signed  into  law  until 
August  13, 1981,  it  was  not  feasible  to 
issue  these  rules  under  a  Notice  of 
Proposed  Rule  Making,  as  this  would 


have  delayed  issuance  of  final  rules 
until  well  past  October  1, 1981.  Since  the 
amendments  made  by  Pub.  L.  97-35  will 
require  many  changes  in  State  AFDC 
plans  and  agency  procedures.  States 
must  have  some  reasonable  assurance 
that  new  Federal  rules  under  which 
these  changes  are  to  be  implemented 
will  not  change  in  “mid-stream.” 
Furthermore,  the  State  costs  of 
sequential  changes  in  the  program 
because  of  abrupt  changes  in  Federal 
rules  will  be  significantly  higher  than  if 
the  changes  are  made  by  States  in  a 
planned  and  orderly  manner.  The  only 
way  to  assure  States  that  signiHcant 
changes  in  Federal  policy  will  not  be 
made  after  they  have  begun  to 
implement  the  provisions  of  the  new 
statute  is  to  issue  interim  rules. 

In  addition,  publishing  interim  rules 
will  permit  the  State  and  Federal 
governments  to  capture  the  greatest 
amount  of  cost  savings  from  these 
provisions  and  this  will  be  to  the  benefit 
of  the  public.  We  anticipate  that  the 
savings  to  Federal  and  State 
governments  from  prompt 
implementation  of  these  amendments 
will  be  about  $2  billion  and  represent  a 
substantial  factor  in  the  President's 
efforts  to  curb  inflation  and  revitalize 
the  economy.  Accordingly,  we  believe 
that  imder  5  U.S.C.  553(b)(B)  good  cause 
exists  for  waiver  of  Notice  of  Proposed 
Rulemaking  since  issuance  of  proposed 
rules  would  be  impracticable  and  not  in 
the  public  interest 

While  notice  of  proposed  rulemaking 
is  being  waived,  we  are  interested  in 
comments  and  advice  regarding  changes 
which  should  be  made  to  these  interim 
rules.  We  will  review  any  comments  on 
these  rules  which  we  receive  on  or 
before  November  20, 1981,  and  will 
publish  the  final  rules  with  any 
necessary  changes. 

Consultation 

Prior  to  publication  of  these  interim 
regulations,  we  solicited  comments  on 
the  legislation  and  suggestions  for  the 
regulations  from  interested  parties. 
These  parties  included  Governors  and 
State  legislative  associations.  State  and 
county  welfare  administrators,  legal 
service  groups,  professional  and  labor 
organizations,  welfare  rights  groups, 
public  assistance-related  organizations, 
and  other  Federal  agencies.  The  views 
of  these  parties  were  coirsidered  in  the 
development  of  the  regulations  and  are 
sought  during  the  comment  period  as 
well. 
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Regulatory  Burden 
Regulatory  Impact  Analysis 

We  believe  that  diis  regulation  will 
have  an  annual  effect  on  the  economy  oil 
more  than  $100  million.  It  is  therefore  a 
“major  rule,"  as  deffned  in  Executive 
Order  12291,  arid  requires  a  regulatory 
impact  analysis.  This  analysis  must 
contain  a  description  of  potential 
benefits  and  costs  and  net  benefits  of 
the  rule  (including  those  that  caimot  be 
put  into  monetary  terms]  and  a 
description  of  alternative  approaches 
and  dieir  potential  costs  and  benefits. 

For  the  reasons  stated  below,  we  have 
not  written  a  separate  analysis  but 
instead  have  incorporated  it  into  the 
preambles  on  a  section-by-section  basis. 

The  statutory  changes  which  this 
regulation  implements  are  projected  to 
save  the  Federal  government  more  than 
$6  billion,  and  State  and  local 
governments  more  than  $5  billion,  over 
the  next  five  years.  These  savings  arise 
primarily  from  retargeting  scarce 
resources  on  those  most  in  need  and 
restricting  eligibility  to  the  truly  needy. 

These  reforms  will  have  effects  both 
on  AFDC  recipients  and  on  the  economy 
as  a  whole.  Their  aim  is  fair  allocaticn 
of  scarce  resources  among  the  most 
needy;  cost  savings  through  more 
efficient  program  administration,  and 
increased  opportunities  for  work  that 
will  be  of  value  both  to  the  recipients 
and  their  communities.  These  statutory 
changes  represent,  in  the  best  judgment 
of  the  legislative  and  executive 
branches  of  the  Federal  government,  the 
kinds  of  reductions  of  cost  and 
retargeting  of  benefits  that  will  be  the 
most  productive  for  both  recipients  and 
taxpayers.  The  Secretary,  with  the 
concurrence  of  the  General  Counsel,  has 
determined  in  accordance  with 
Executive  Order  12291,  that  these 
regulations  are  clearly  within  the 
authority  delegated  by  law  and  are 
consistent  with  Congressional  intent. 

The  statute  contains  numerous 
provisions  affecting  the  AFDC  program. 
The  statutory  language  is  clear  in  its 
direction.  The  provisions  with  the 
greatest  fiscal  effects  on  Federal  and 
State  budgets  and  on  recipients  leave 
little  regulatory  latitude.  For  example, 
receipt  of  the  $30  and  one-third 
disregard  is  statutorily  limited  to  four 
consecutive  months;  work  expense 
deductions  are  standardized  at  $75  for 
full-time  employment. 

Because  of  the  above  considerations, 
this  regulatory  impact  analysis  is  limited 
in  scope.  For  purposes  of  the  regulatory 
impact  analysis,  there  were  two  areas  in 
the  legislation  in  which  there  are  both 
regulatory  latitude  and  the  effects  of 
adopting  different  options  could 


significantly  impact  on  costs  and 
benefits — ^Determination  of  Resources 
and  the  Community  Woiic  Experience 
Program.  We  have  focused  the 
regulatory  impact  analysis  on  die  major 
decisions  which  were  made  in  these  two 
areas  of  the  regulation.  Overall 
economic  effects  of  adopting  different 
alternatives  are  small  in  comparison  to 
the  projected  economic  effects  of  the 
statutory  changes  as  a  whole. 
Furthermore,  the  available  information 
on  costs  that  are  expressible  in 
monetary  terms  is  limited  to  costs  to 
Federal,  State  and  local  governments. 
Because  of  these  limitations,  it  seems 
preferable  not  to  prepare  a  separate 
analysis,  but  instead  to  expand 
discussions  of  non-selected  options, 
which  would  be  required  independently 
of  whedier  an  impact  analysis  was 
undertaken,  into  cost/benefit  tradeoffs 
as  far  as  this  is  possible. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  requires  the  Federal  government 
to  anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  businesses.  For  each  particular 
rule  we  must  publish  an  initial  analysis 
describing  the  rule’s  impact  on  small 
business.  Hiis  analysis  should  indicate 
the  purpose  and  reason  for  the  rule,  the 
number  of  small  businesses  to  which  it 
would  apply,  anticipated  reporting  and 
recordkeeping  requirements,  possible 
overlap  and  conflict  with  other  Federal 
rules,  and  a  description  of  possible 
alternative  means  of  accomplishing  the 
stated  objectives  which  would  minimize 
the  impact  on  small  businesses. 

’The  primary  impact  of  this  regulation 
is  on  State  governments  and  in^viduals. 
We  do  not  believe  that  any  provision 
will  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
The  only  provision  that  could 
conceivably  have  such  an  effect  is  the 
Earned  Income  Credit  (EIC).  Because  of 
this  possibility,  we  have  incorporated  a 
regulatory  flexibility  analysis  into  the 
individual  discussion  of  this  provision  in 
« the  preamble. 

Recordkeeping/Reporting  Burden 

The  Office  of  Management  and  Budget 
has  det»mined  that  the  following  four 
information  collection  requirements  are 
subject  to  review  and  approval  under 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511):  State  Plan  requirements 
discussed  throu^out  the  regulation, 
Work  Incentive  Program  (WIN) 
demonstration  provision  (Section 
205.80],  Community  Work  Experience 
(WEP)  provision  (Section  238.64)  and 
monthly  reporting  (Section  233.36).  The 
Office  of  Management  and  Budget  has 


approved  all  of  these  information 
collection  requirements. 

Discussion  of  Major  Provisions 

A  discussion  follows  of  the  major 
AFDC  provisions  of  Pub.  L  97-35  and 
the  options  that  we  considered  in 
developing  the  implementing 
regulations.  Where  appropriate  to  a 
particular  provision,  regulatory  impact 
analysis  or  regulatory  flexibiUty 
analysis  is  included  in  the  discussion  of 
the  provision. 

Prohibition  Against  Payment  of  Aid  in 
Amounts  Below  Ten  Dollars  (Section 
233.20  of  Interim  Regulations) 

Under  the  new  legislation.  State 
payments  of  aid  to  assistance  units  for 
any  month  in  which  the  amount  of  such 
payment  would  be  less  than  $10  are 
prohibited. 

Several  options  were  reviewed  in  the 
development  of  the  implementing 
regulations.  An  issue  surfaced 
concerning  those  States  in  which 
payments  are  made  on  a  “twice-a- 
month”  basis.  For  example,  if  an  AFDC 
family  is  determined  eli^ble  to  receive  a 
bene&  of  $16.00  per  month,  and  the 
State  issues  two  checks  in  the  month  for 
$8.00  each,  these  payments  would  still 
be  permitted,  under  the  interim 
regulations  since  the  payments  for  the 
month  total  more  than  ^0.  The 
important  element  is  whether  the 
amount  of  the  monthly  grant  which  the 
AFDC  family  is  determined  eligible  to 
receive  is  less  than  $10,  prior  to  any 
adjustment  We  believe  this 
interpretation  supports  the  intent  of 
Confess. 

A  similar  issue  with  respect  to  issuing 
checks  under  $10.00  arose  concerning 
the  recovery  of  overpayments.  For 
example,  an  AFDC  family  is  eligible  to 
receive  a  monthly  assistance  payment  of 
$28.00;  and  the  State  recovers  an 
overpayment  of  $20.00.  Under  the 
implementing  regulations,  since  the 
actual  payment  for  the  month  prior  to 
any  adjostment  is  more  than  $10,  the 
State  would  issue  the  $8.00  check  to  the 
AFDC  family.  The  regulations  also 
provide  that  any  AFDC  family  denied  a 
payment  of  aid  solely  because  it  is 
under  $10  is  deemed  to  be  receiving 
AFDC  for  all  other  purposes  except  for 
eligibility  to  participate  in  a  Community 
Work  Experience  Program  (CWEP).  This 
means  that  the  family  would  still  be 
considered  eligible  for  Medicaid,  social 
services,  and  where  appropriate  be 
required  to  register  for  the  Work 
Incentive  Program  (WIN). 
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Limitation  on  AFDC  to  Pregnant  Women 
(Section  233.90(c)(2)  of  Interim 
Regulations) 

Although  the  prior  statute  did  not 
directly  reference  payments  to  pregnant 
women  for  their  unborn  children,  AFDC 
regulations  permitted  such  payments  as 
a  State  option.  A  total  of  34  States  now 
make  some  kind  of  payments  starting  at 
varying  stages  of  the  pregnancy. 

Under  the  new  statutory  provision, 
money  payments  with  respect  to  a 
pregnant  woman  otherwise  eligible  for 
AFDC  can  begin  with  the  third  month 
prior  to  the  month  that  it  has  been 
medically  verified  that  the  child  is 
expected  to  be  bom.  However,  Federal 
Financial  Participation  (FFP)  is  not 
available  to  meet  the  needs  of  the 
unborn  child,  only  those  of  the  pregnant 
woman. 

Under  the  interim  regulation, 
therefore,  the  Slate  may  cover  pregnant 
women  with  no  other  children.  Under 
these  circumstances  the  payment  would 
be  based  on  the  amount  identified  in  the 
standard  for  one  adult  exclusive  of 
special  needs.  The  payment  may  not 
include  an  amount  for  the  unborn  child. 
Similarly,  the  monthly  assistance  paid  to 
an  AFDC  mother  cannot  be  increased 
due  to  the  fact  that  she  is  pregnant  She 
already  receives  a  grant  for  her  needs; 
an  incremental  increase  would,  by 
definition,  be  for  the  unborn  child. 

Special  needs  for  pregnant  women 
with  no  other  children  and  those 
already  receiving  AFDC.  A  State  can 
also  provide  for  a  pregnant  woman 
through  a  special  need.  Special  needs 
are  considered  an  amount  in  recognition 
of  a  special  circumstance  that  is 
included  as  an  item  in  the  standard  in 
addition  to  basic  needs.  For  example, 
the  State  may  wish  to  provide  in  its 
standard  for  a  special  need  such  as  a 
special  diet  a  crib,  or  other  items 
needed  to  prepare  for  the  birth  of  the 
cild.  As  specified  in  §  233.20(a)(2)(v)  of 
the  interim  regulations,  if  the  State 
agency  Includes  such  special  need  items 
in  its  standard  it  must  describe  those 
that  will  be  recognized,  the 
circiunstances  imder  which  they  will  be 
included,  and  provide  that  they  will  be 
considered  in  the  need  determination  for 
all  applicants  and  recipients  requiring 
them.  This  means  that  such  special 
needs  items  must  be  available  to  all 
pregnant  women,  including  recipients. 

When  coverage  for  pregnant  women 
begins.  States  may  not  pay  pregnant 
women  under  this  provision  until  the 
sixth  month  of  a  medically  verified 
pregnancy.  For  example,  for  the 
pregnant  woman  with  no  other  children, 
if  it  has  been  medically  determined  that 
she  is  expected  to  deliver  her  baby  in 


December,  the  State  may  make  AFDC 
payments  to  that  woman  as  early  as 
September.  For  the  woman  who  is 
already  on  the  rolls,  and  who  is 
expected  to  deliver  her  baby  in 
December,  the  State  may  increase  the 
existing  payment  as  early  as  September 
for  any  special  need  identified  in  the 
Plan  in  recognition  of  her  pregnancy. 

The  State  must  identify  in  its  State  Plan 
when  coverage  will  begin,  i.e.,  in  the  6th, 
7th,  8th,  or  9^  month. 

Changes  in  circumstance.  A 
premature  or  late  birth  will  not  create  an 
underpayment  or  overpayment, 
provided  all  eligibility  conditions  were 
met.  The  present  rule  at  45  CFR 
206.10(a)(9)  relating  to  changes  in 
circumstances  applies  to  such  changes. 

Once  the  child  is  bom,  the  State  will 
apply  its  current  policy  of  payment 
when  a  child  joins  the  assistance  unit  in 
efiecting  payment  for  the  child. 

Medicaid  coverage.  Based  on  the  new 
statute,  in  order  to  provide  pregnant 
women  with  access  to  prenatal  care 
during  the  entire  period  of  pregnancy, 
States  may  provide  Medicaid  coverage 
to  pregnant  women  (prior  to  the  6th 
month  of  pregnancy  and  eligibility  for  a 
cash  benefit)  who  would  qualify  for 
AFDC  if  the  child  were  bom  and  living 
with  her.  This  coverage  may  be 
provided  at  any  time  after  the  pregnancy 
has  been  medically  verified. 

Removal  of  Limit  on  Restricted 
Payments  (Section  234.60  of  Interim 
Regulations) 

The  new  statutory  provision  removes 
the  20  percent  limit  on  the  number  of 
State  AFE)C  cases  in  which  protective, 
vendor  or  two-party  payments  may  be 
made.  These  determinations  will 
continue  to  be  made  according  to  the 
existing  regulation  at  45  CFR  234.60, 
which  describes  the  special  provisions 
the  State  must  consider  before 
concluding  that  mismanagement  exists, 
and  requires  documentation  for  the  case 
file. 

Under  the  new  law  and  regulations. 
States,  at  their  option,  may  also  issue 
protective,  vendor,  or  two-party 
payments  when  the  recipient  volimtarily 
chooses  to  have  them  made.  The  request 
must  be  made  in  writing  and  included  in 
the  case  file.  These  payments  are  made 
without  regard  to  the  special  provisions 
applicable  to  mismanagement 
situations;  and  must  be  discontinued 
promptly  at  the  written  request  of  the 
redpient 

Work  Supplementation  Program  (Pert 
239  of  Interim  Regalations) 

The  new  statutory  provision 
establishes  an  optional  Work 
Supplementation  Program.  The  purpose 


of  the  program  is  to  allow  States  to 
make  jobs  available  to  recipients  on  a 
voluntary  basis,  as  an  alternative  to  aid 
otherwise  provided  under  the  State  plan. 
States  have  broad  discretion  in 
administering  the  program.  States  will 
set  their  own  eligibility  criteria  for 
participation,  may  adjust  need 
standards,  and  may  operate  the  program 
notwithstanding  the  July  1, 1969  floor  for 
need  standards  (Section  402(a)(23)), 
definitions  ciirrently  used  by  the  State 
agency  (Section  406),  statewideness 
(Section  402(a)(1)),  and  current  earned 
income  disregards  (Section  402(a)(8)). 

States  may  use  funds  accrued  fi'om 
reducing  need  standards  and  modifying 
earned  income  disregards  to  help  defray 
the  costs  of  subsidizing  employment 
opporhmities.  The  total  amoimt  of 
program  costs  that  will  be  matched  by 
the  Federal  government  will  be  limited 
based  on  the  formula  set  forth  in  the 
legislation  and  regulations. 

Eligibility.  The  State  shall  determine 
which  recipients  are  eligible  to 
participate  in  the  Work 
Supplementation  Program.  For  purposes 
of  administering  the  program, 
determining  eligibility  and  adjusting 
need  standards,  a  State  may  develop 
two  or  more  categories  of  recipients. 

Adjustment  in  need  standards  and 
payment  levels.  Need  standards  may 
vary  among  categories  of  recipients  as 
the  State  determines  to  be  appropriate 
on  the  basis  of  ability  to  participate  in 
the  Work  Supplementation  Program. 
Need  standards  in  effect  in  areas  of  the 
State  with  a  Work  Supplementation 
Program  may  be  different  from  the  need 
standards  in  effect  in  areas  that  do  not 
have  such  a  program. 

States  may  also  reduce  payments  to 
recipients  in  order  to  offset  increases  in 
benefits  from  government  supported 
needs  related  programs  and  reduce  or 
eliminate  the  amount  of  earned  income 
disregarded  under  the  State  plan. 

A  State  may  make  these  adjustments 
in  need  standards  and  payment  levels 
prior  to  providing  the  recipient  of  aid 
with  a  subsidized  job.  The  number  of 
jobs  to  be  provided  through  a  Work 
Supplementation  Program  will  be 
determined  by  the  State.  Eligible 
.  participants  may  choose  to  volunteer  for 
jobs  to  the  extent  such  jobs  are 
available  under  a  State’s  program.  If  die 
reduction  in  a  State’s  standard  results  in 
no  cash  assistance  payment,  this  does 
not  affect  eli^ility  for  the  Work 
Supplementation  Program. 

Matching  funds  and  jobs.  States  may 
subsidize  employment  opportunities 
with  public  agencies  administering  the 
State  plan,  pnbho  and  non-profit 
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organizations,  and  under  certain 
conditions  proprietary  day  care  centers. 

States  are  to  use  money  saved  from 
lowering  grant  levels  to  subsidize 
employment  opportunities.  The  amount 
of  Federal  funding  to  cover  the  cost  of 
subsidizing  employment  opportunities 
(known  as  “program  costs”  or  “cost 
under  the  State  plan”)  is  limited  as 
stated  in  the  legislation  and  Federal 
regulations.  The  Act  limits  Federal 
funding  to  the  amount  that  would  be 
available  to  a  State  under  May  1981 
standards  in  the  State  plan  as  modified 
by  mandatory  Federal  law  provisions 
enacted  since  that  date.  However,  if  the 
number  of  recipients  increased  and/or 
demographic  changes  occur,  the  amount 
available  would  correspondingly 
change. 

Wages  and  conditions  of  work 
Recipients  who  take  a  job  under  this 
program  will  be  paid  wages  which  will 
be  treated  as  earned  income  for 
purposes  of  any  other  law.  A  State  has 
discretion  in  negotiating  with  an  agency 
hiring  recipients  under  this  program  as 
to  the  wages,  hours,  benefits,  and  all 
other  conditions  of  work  including  the 
length  of  time  a  subsidized  position  will 
be  available  for  recipients. 

State  welfare  agencies  and  other 
public  agencies  hiring  recipients  under 
this  program  are  not  required  at  any 
time  to  give  participants  “employee 
status."  Non-profit  agencies  and 
proprietary  day  care  centers  need  not 
give  employee  status  to  a  person 
receiving  a  subsidized  job  during  the 
first  13-week  period  of  such  person’s 
tenure  in  such  job.  States  may  assign 
persons  receiving  a  subsidized  job  for 
whatever  length  of  time  that  the  State 
and  the  job  giver  deem  appropriate. 
Recipients  may  be  assigned  a  series  of 
jobs  or  placed  in  one  job  to  run  for  a 
speciHed  period  of  time. 

A  State  may  provide  Medicaid 
coverage  to  program  participants  and 
their  families  if  such  individuals  would 
qualify  for  such  coverage  if  the  State  did 
not  have  a  Work  Supplementation 
Program. 

Participation  in  other  work  programs. 
A  recipient  is  not  excused  from  the 
requirements  of  the  Work  Incentive 
(WIN)  Program  or  the  Community  Work 
Experience  Program  (CWEP)  because  of 
participaticTn  in  the  Work 
Supplementation  Program.  Coordination 
between  the  Work  Supplementation 
Program  and  other  work  related 
programs  is  the  responsibility  of  the 
States  and  the  State  agency 
administrating  the  W(^ 
Supplementation  Program. 


Training  Costs  (Section  235.64  of  Interim 
Regulations/ 

The  Act  changes  the  Federal  matching 
rate  for  State  and  local  training  costs 
under  Title  IV-A.  Prior  to  October  1, 

1981,  the  Federal  government  matched 
at  the  rate  of  75  percent  for  the  cost  of 
training  for  State  employees.  All  other 
administrative  expenses  were  matched 
at  a  rate  of  50  percent.  The  new  law 
provides  that  all  expenses  related  to 
administration,  including  training 
expenses,  will  be  matched  by  the 
Federal  government  at  the  regular  50 
percent  rate.  The  new  regulation  reflects 
this  change.  There  are  no  changes  in  the 
coverage  of  training  costs  subject  to 
Federal  matching. 

Unemployed  Parents  (Section  233.100  of 
Interim  Regulations) 

The  Supreme  Court  ruled  in  June. 

1979,  in  the  case  of  Califano  v.  Westcott, 
that  section  407  of  the  Act  (Dependent 
Children  of  Unemployed  Fathers) 
unconstitutionally  discriminated  against 
similarly  situated  unemployed  motiiers. 
The  eflect  of  this  decision  has  been  that 
needy,  intact  families  can  qualify  for 
welfare  when  either  parent,  if  otiierwise 
eligible,  is  imemployed — even  if  the 
other  parent  is  employed.  The  statute  at 
section  407  of  the  Act  and  these 
regulations  now  provide  that  only  the 
unemployed  principal  earner  can  qualify 
the  family  for  benefits.  The  principal 
earner  is  whichever  of  the  dependent 
child’s  parents,  in  a  home  in  which  both 
parents  of  the  child  live,  earned  the 
greater  amount  of  income  over  the  24- 
month  period  immediately  preceding  the 
month  in  which  an  application  is  filed 
for  aid  because  of  the  parent’s 
unemployment.  ’This  designation  of  a 
principal  earner  remains  effective  for 
each  consecutive  month  for  which  the 
family  receives  AFDC-UP  benefits  on 
that  basis.  In  calculating  which  parent 
wilf  be  the  principal  earner,  it  does  not 
matter  when  their  relationship  started  or 
whether,  during  the  24-month  period 
prior  to  the  date  of  application,  the 
father  and  mother  were  not  married  to 
each  other  or  living  together.  This  is 
solely  a  test  of  the  amount  of  earned 
income  each  had  over  the  prior  24- 
month  period.  A  State  must  use  the 
same  method  of  verification  of  earnings 
for  AFDC-UP  applicants  and  recipients 
that  it  uses  for  o&er  applicants  and 
recipients. 

In  the  few  cases  that  may  arise  where 
both  parents  earned  an  identical  amount 
of  income,  the  State  shall  designate 
which  parent  will  be  considered  the 
principal  earner. 

The  principal  earner  must  still  meet 
all  other  eligibility  reqmrements  of  the 


AFDC-UP  program.  As  of  October  1, 

1981,  all  new  AFDC-UP  applicants  must 
meet  the  “principal  earner”  test  for  the 
24-month  period  prior  to  the  month  of 
application.  With  respect  to  cmrent 
recipients.  States  must  redetermine  each 
case  and  apply  the  principal  earner  test 
for  the  24-month  period  prior  to  the 
initial  month  of  application.  Any  finding 
of  ineligibility  wovdd  be  effective 
October  1, 1981. 

States  with  AFDC-UP  programs 
which  previously  provided  benefits  to 
families  in  which  the  parent’s 
unemployment  result^  from 
participation  in  a  labor  dispute  may  no 
longer  provide  these  benefits.  (Also,  see 
preamble  and  regulation  sections  on 
strikers.)  The  entire  family  would  be 
ineligible  for  AFDC  if  the  principal 
earner  does  not  register  for  work  or 
training,  or  refuses  to  participate  in  WIN 
or  CWEP  without  good  cause. 

'The  regulation  also  provides  tiiat 
individuals  may  earn  a  quarter  of  work 
(to  establish  attachment  to  the  work 
force,  i.en  6  of  the  last  13  quarters]  by 
participating  in  CWEP  under  the 
amended  section  409  of  the  Act  and  the 
implementing  regulations.  'The 
regulation  deletes  “any  other  work  and 
training  program  subject  to  the 
limitations  in  such  section  409”  as  a  way 
to  earn  a  quarter  of  work.  Thus, 
participation  in  other  work  programs — 
in  and  of  itself — does  not  confer  a 
“quarter  of  work"  on  those  participants. 

150  Percent  Income  Limit  for  Eligibility 
(Section  233.20(a)(3)  of  Interim 
Regulations) 

Under  the  previous  law  there  was  no 
limit  on  the  amount  of  gross  income  a 
family  could  have  and  still  be  eligible 
for  AFDC.  Some  families  received  AFDC 
even  when  they  had  high  earnings.  In 
order  to  limit  assistance  and  ensure 
benefits  for  those  most  in  need,  the 
statute  provides  for  an  income  limit  at 
150  percent  of  the  State’s  need  standard. 

Implementing  regulations  provide  that 
assistance  units  with  gross  income  in 
excess  of  150  percent  of  the  need 
standard  are  ineligible  to  receive  AFDC. 

The  first  step  in  determining  financial 
eligibility  for  AFDC  will  be  to  apply  the 
assistance  unit’s  total  income,  without 
benefit  of  the  income  disregards 
described  in  section  402(a](8]  of  the  Act, 
against  a  dollar  standard  equal  to  150 
percent  of  tiie  State  need  standard  for  a 
family  of  the  same  size.  If  the  unit  has 
gross  income  in  excess  of  the  150 
percent  limit,  then  they  are  not  eligible. 
For  recipients,  if  the  agency  determines 
that  the  assistance  unit’s  income 
expected  in  a  future  month  will  be  in 
excess  of  the  150  percent  limit,  the 
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agency  will  not  make  a  payment  for  that 
month.  On  the  other  hand,  if  the  agency 
has  not  denied  assistance  prospectively, 
and  the  recipient’s  report  of  income 
during  the  budget  month  exceeds  the  150 
percent  limit  ^e  family  is  ineligible  to 
receive  a  payment  for  Uie  corresponding 
payment  month.  An  assistance  unit’s 
gross  income  includes  the  income  of 
those  individuals  who  apply  for  or 
receive  AFDC,  the  income  of  the  natural, 
adoptive  or  stepparents  (less  applicable 
disregards  in  States  without  a  law  of 
general  applicability),  and  any  other 
persons  whose  income  is  taken  into 
account  in  determining  the  AFDC  grEUit 

Counting  Food  Stamps  and  Housing 
Subsidies  as  Income  (Section 
233.20(a)(3)  (xi)  and  (xii)  of  Interim 
Regulations) 

Until  enactment  of  this  provision, 

States  were  prohibited  by  the  Food 
Stamp  Act  from  counting  the  value  of 
food  stamps  as  income  in  determining 
eligibility  and  the  amount  of  the  AFDC 
payment.  In  recent  years,  the  substantial 
growth  of  Federal  in-kind  assistance 
programs  has  led  to  dupHoation  of 
beneflts  at  the  Federal  and  State  levels. 
This  provision  recognizes  diat  overlap 
and  under  the  implementbig  regulations 
States  are  permitted  to  reduce  the 
amount  of  AFDC  paid  to  the  extent  that 
the  vahie  of  the  food  stamp  coupons  w 
housing  subsidies  duplicates  the 
maxim^  amount  payable  under  the 
plan  for  food  or  shelter  to  a  family  of  the 
same  composition  with  no  income. 

A  State  which  chooses  to  implement 
this  provision  must  specify  in  its  plan 
how  much  of  its  payment  standard,  by 
family  size,  covers  food,  shelter,  or  both 
separately.  If  a  State  has  adopted  a 
consolidated  payment  standard  and  the 
components  are  no  longer  identified,  it 
must  define  that  portion  of  its 
consolidated  payment  standard  which  is 
for  food  and/or  shelter  by  either 
historical  projections  or  some  other 
reasonable  and  supportable  method. 

The  regulations  provide  that  the  agency 
must  determine  the  AFDC  imit’s  share  of 
food  stamps  in  food  stamp  households 
which  contain  persons  not  in  the 
assistance  unit  or  similar  situations  in 
subsidized  housing. 

Assumption  of  Stepparent  Income 
(Section  233.20(a)(ll)(c)(iv)  of  Interim 
Regulations) 

The  new  statute  changes  considerably 
how  many  States  treat  stepparent 
income.  Under  the  prior  law,  the  income 
of  a  stepparent  could  not  be  assumed 
available  to  the  child  unless  the  State 
had  a  law  of  general  applicability 
holding  the  stepparent  legally 
responsible  to  the  same  extent  as  the 


natural  or  adoptive  parent.  Currently, 
there  are  six  States  with  laws  of  general 
applicability.  These  States  are; 

Nebraska.  New  Hampshire,  South 
Dakota,  Utah.  Vermont,  and 
Washington.  In  these  States,  because 
the  stepparent  is  held  legally 
responsible  to  support  his  stepchildren 
as  would  be  a  natural  or  adoptive 
parent,  no  deprivation  factor  exists 
whenever  the  stepparent  lives  in  the 
same  household  and  is  not  incapacitated 
or  in  some  States  unemployed.  Since  no 
deprivation  exists,  the  family  is 
ineligible.  ’The  income  of  the  stepparent 
living  with  the  child  is  assumed 
available  under  the  State  plan  just  as  if 
he  or  she  were  a  natural  or  adoptive 
parent 

While  the  new  litatutory  provision  is 
silent  as  to  whether  it  should  be  applied 
in  States  which  have  laws  of  general 
applicability  as  described  above,  we 
believe  that  Congress  did  not  intend  to 
disturb  the  way  stepparents  are  treated 
in  these  States.  The  legislative  history  of 
this  provision  suggests  that  Congress 
was  satisfied  with  these  stepparent 
procedures  and  merely  intended  to 
require  the  other  States  to  have  mkiimal 
procedures  for  coimting  stepparent’s 
income  when  he  or  she  is  in  the  same 
household  as  the  assistance  unit. 

Further,  support  for  this  view  of  the 
statute  can  be  found  in  the  colloquy 
between  Senators  Dole  and  Gorton  in 
the  Congressional  Record  of  July  31, 

1981.  In  this  discussion.  Senator  Dole, 
who  was  the  floor  manager  of  the 
reconciliation  bill,  states  that  the  new 
stepparent  statute  represented  a 
minimum  level  of  stepparent 
responsibility  and  was  not  intended  to 
weaken  procedures  in  effect  in  States 
with  laws  of  general  applicability. 

Accordingly,  the  regulation  provides 
that  in  States  which  do  not  have  a  law 
of  general  applicability,  the  following 
disregards  will  be  applied  to  stepparent 
income  before  it  is  counted  in  reducing 
the  AFDC  grant.  (1)  The  first  $75  of  the 
stepparent’s  gross  earned  income.  The 
State  shall  establish  a  lesser  amount  for 
a  stepparent  who  is  not  employed  on  a 
full-time  basis  or  not  employed 
throughout  the  month  if  he  or  she  lives 
in  the  same  household;  (2)  An  additional 
amount  for  the  support  of  the  stepparent 
and  other  individuals  who  are  living  in 
the  home,  but  whose  needs  are  not 
taken  into  account  in  making  the  AFDC 
eligibility  determination  and  are  claimed 
by  the  stepparent  as  dependents  for 
purposes  of  determining  his  or  her 
Federal  personal  income  tax  liability. 
’This  disregard  amount  shall  equal  the 
State’s  need  standard  amount  for  a 
family  group  of  the  same  composition  as 


the  stepparent  and  the  other  individuals 
not  in  the  assistance  unit;  (3)  Alimony 
and  child  support  pa3mients  to 
individuals  not  living  in  the  household; 
and  (4)  Amoimts  actually  paid  by  the 
stepparent  to  individuals  not  living  in 
the  home  but  who  are  claimed  by  him  or 
her  as  dependents  for  purposes  of 
determining  his  or  her  Federal  personal 
income  tax  liability. 

The  following  alternative  approaches 
to  several  issues  were  considered  but 
rejected: 

Whether  the  regulation  should  specify 
a  maximum  amount  that  could  be 
allocated  toward  the  support  of  a 
stepparent’s  dependents  living  outside 
the  home. 

’The  decision  was  made  that  States 
shall  not  be  allowed  to  establish  a 
maximum  on  the  basis  that:  (1)  the  Act 
does  not  set  a  maximum;  (2)  stepparents 
should  be  able  to  establish  the  level  of 
support  they  wish  to  provide  dependents 
outside  the  household;  and  (3) 
stepparents  should  not  be  prohibited 
from  paying  the  high  cost  of  care  of 
dependents  in  institutions  such  as 
nursing  homes.  However,  the  State  is 
reqidred  to  disregard  only  the 
obligations  actually  paid  by  the 
stepparent. 

Whether  the  regulations  should 
specify  how  the  work  expense 
allowance  should  be  adjusted  for 
stepparents  who  work  less  than  full-time 
or  who  are  not  employed  throughout  the 
month. 

’The  Act  requires  that  stepparents  who 
are  working  frill-time  receive  a  $75  work 
expense  allowance  and  gives  the 
Secretary  the  authority  to  adjust  the 
allowance  for  persons  working  less  than 
full-time.  ’The  decision,  on  which  the 
regulation  is  based,  is  to  require  a 
disregarded  amount  less  than  $75  for 
stepparents  working  less  than  full-time 
and  permit  States  to  establish  their  own 
procedures  for  determining  and  applying 
this  amount.  ’This  approach  provides 
increased-State  flexibility. 

Whether  the  stepparent  disregards  for 
alimony  and  child  support  payments 
refer  to  amount  owed  or  actually  paid. 

The  decision  was  to  deduct  only 
amounts  actually  paid  rather  than  owed 
on  the  basis  that  it  more  clearly  reflects 
the  language  in  the  Act.  Therefore,  a 
stepparent  who  fails  to  make  his  court- 
ordered  support  and/or  alimony 
payment  would  not  receive  the 
disregard. 

Whether  Supplemental  Security 
Income  (SSI)  received  by  a  stepparent 
can  be  counted  as  income.  Section 
402(a)(24)  of  the  Social  Security  Act 
prohibits  the  counting  of  income  and 
benefits  of  SSI  recipients  for  purposes  of 
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determing  AFDC  eligibility  or  benefit 
amounts.  Therefore,  the  State  may  not 
consider  the  income  of  a  stepparent 
receiving  SSI  to  be  available  to  the 
AFDC  assistance  unit 

Treatment  of  Income  in  Excess  of  the 
Standard  of  Need  (Section  233.20(a)(3) 
of  Interim  Regulations) 

Prior  to  enactment  of  the  new 
provision,  any  payments  to  an 
assistance  unit  that  met  the  definition  of 
income  (e.g..  retroactive  Social  Security 
benefits)  were  counted  as  income  in  the 
month  of  receipt  and  considered  a 
resource,  to  the  extent  retained,  in  the 
following  months. 

The  new  section  402(a}[17)  of  the  Act 
requires  all  income  to  be  considered 
available  to  meet  the  present  and  future 
needs  of  AFDC  recipients.  It  is  the 
responsibility  of  the  caretaker  relative 
to  budget  accordingly.  To  do  this,  States 
must  Srst  determine  whether  the 
family’s  total  amount  of  earned  and 
unearned  income  (excluding  the  AFDC 
grant  and  after  applying  income 
disregards)  exceeds  the  State’s  need 
standard  in  the  month  of  receipt  of  the 
income.  If  it  does  not  exceed  the  unit’s 
needs.  States  shall  compute  the  grant  as 
for  any  usual  month.  If  it  does  exceed 
the  units  needs,  but  was  caused  by  a 
regular  and  periodic  extra  paycheck 
from  a  recurring  income  source,  the  unit 
may  be  suspended  (see  §  233.24(d)). 
However,  if  it  does  exceed  the  State’s 
standard  of  need,  the  rules  provide  that 
the  unit  will  be  ineligible  for  aid  for  the 
number  of  full  months  (including  month 
of  receipt)  derived  by  dividing  the  total 
income  by  the  need  standard  applicable 
to  the  family.  In  addition,  any  income 
remaining  after  this  calculation  is 
treated  as  if  it  is  income  received  in  the 
first  month  following  the  period  of 
ineligibility  and  is  considered  available 
for  use  at  that  time. 

An  example  of  how  this  policy  is  to  be 
implemented  is  as  follows.  If  an 
assistance  unit  has  $600  nonrecurring 
income  in  October,  it  has  $300  other 
countable  income  in  that  month  (after 
the  disregards)  and  the  State’s  need 
standard  for  four  is  $400,  the  unit  is 
ineligible  in  October  and  November  and 
shall  be  considered  to  have  $100  of 
income  for  December  if  the  unit 
reapplies  in  that  month.  In  drafting  these 
rules,  a  question  arose  as  to  how  this 
provision  should  be  applied  when  the 
State  discovers  a  nonrecurring  income 
after  the  month  of  receipt.  Must  the 
assistance  unit  be  considered  ineligible 
in  the  month  of  receipt,  or  can  States 
consider  the  first  month  of  ineligibility 
to  be  in  the  month  of  discovery,  or  in  the 
payment  month  corresponding  to  the 
month  of  receipt? 


The  Department  believes  the  statute 
and  legislative  history  requires  that  a 
State  consider  the  unit  ineligible  in  the 
month  of  receipt  of  the  nonrecurring 
income  as  this  would  represent  the  first 
month  of  ineligibility  for  which  any 
overpayments  would  be  recouped. 

For  purposes  of  this  provision,  the 
new  regulations  do  not  alter  the 
definition  of  income  now  employed  by 
States. 

After  a  State  makes  a  determination 
of  future  ineligibility  based  on  this 
provision,  future  changes  in  family 
composition  or  other  relevant 
circumstances  do  not  change  or  alter  the 
period  of  ineligibility.  There  is  also  no 
waiver  or  good  cause  provision  which 
can  be  applied  to  reduce  the  period  of 
ineligibility.  This  provision  applies  to 
applicants  only  in  the  month  of  filing 
(effective  10/1/81). 

Resources  Considered  in  Determining 
Need  (Section  233.20(a)(3)  of  Interim 
Regulations) 

Pub.  L.  97-35  sets  statutory  limits  for 
the  first  time  on  the  amount  of  resources 
an  assistance  unit  may  have  €uid  be 
eligible  for  AFDC.  Formerly,  resource 
limitations  were  prescribed  in  the 
regulations.  Those  regulations 
prohibited  States  fi'om  setting  the  asset 
limit  at  more  than  $2,000  per  recipient, 
excluding,  as  allowed  by  the  State,  a 
home,  personal  effects,  an  automobile, 
and  income  producing  property.  The 
courts  ruled  in  NWRO  v.  Weinberger 
that  in  determining  the  $2,000  limit, 
equity  value  was  to  be  used. 

States  must  now  set  a  resource  limit 
of  $1,000  or  less  on  the  equity  value  of 
the  resources  an  assistance  unit  may 
own.  A  State  must: 

1.  Deduct  fit)m  the  fair  market  value 
of  the  resources  (as  determined  by  the 
State)  any  obligations  or  debts  still 
outstanding  on  those  resources; 

2.  Exclude  from  consideration  the 
equity  value  of  a  car  up  to  $1,500  or  at 
State  option  such  lower  limit  as  set  in  its 
State  plan; 

3.  Exclude  the  value  of  a  home  owned 
by  a  member  of  the  assistance  unit  and 
occupied  by  it; 

4.  Count  the  equity  value  of  all  other 
resources,  except  at  State  option  basic 
items  essential  to  day  to  day  living,  such 
as  clothing,  furniture  and  oAer  similarly 
essential  items  of  limited  value. 

Prior  to  these  changes.  States  had  the 
option  under  regulations  to  exclude 
personal  effects,  income  producing 
property,  burial  plots,  oesh  value  of  life 
insurance  policies,  etc.  This  will  no 
longer  be  permitted.  Under  the  new 
regulations.  States  must  exclude  only 
those  items  specifically  cited  in  the 
interim  regulations  of  the  home  and  the 


automobile  up  to  $1,500  equity  value.  In 
addition,  we  have  permitted  States,  at  I 
their  option,  to  also  exclude  certain 
items  of  personal  property  essential  to 
day  to  day  living  if  they  have  limited 
value.  The  reason  for  this  very  limited 
exclusion  is  that  we  have  been  advised 
by  States  that  the  administrative  cost  of 
verifying  the  existence  and  nominal 
value  of  such  items  would  far  exceed 
any  savings  in  assistance  payments 
which  mi^t  accrue  if  they  were  counted 
in  determining  a  family’s  eligibility. 
Accordingly,  in  these  regulations,  we 
permit  but  do  not  require  States  to  value 
all  such  items. 

States  will  continue  to  establish  their 
own  methods  for  evaluating  personal 
property  and  verifying  resources.  We 
chose  $1,500  as  the  maximum  equity 
value  for  an  automobile  on  the  basis  of  a 
Spring  1979  survey  of  food  stamp 
recipients.  Data  from  that  survey  suggest 
that  96  percent  of  all  food  stamp 
recipients  who  own  cars  had  equity 
value  in  them  of  $1,500  or  less.  In  that 
the  Federal  maximum  limit  should  be  set 
within  the  range  of  the  vast  majority  of 
current  recipients  and  given  that  the 
food  stamp  population  tends  to  be,  on 
the  average,  more  affluent  than  ATOC 
recipients,  this  limit  appears  reasonable 
and  supportable. 

Community  Work  Experience  Program 
(Part  238  of  Interim  Regulations) 

The  Act  provides  that  States  may.  if 
they  choose,  establish  a  Community 
Work  Experience  Program  (CWEP).  The 
purpose  of  CWEP  is  to  provide  on-the- 
job  training  and  work  experience  for 
recipients  in  order  to  assist  them  in 
moving  into  regular  employment 
Participants  in  CWEP  will  continue  to 
receive  their  regular  AFDC  checks  and 
will  neither  be  paid  by.  nor  be 
considered  employees  ot  the  agencies 
with  which  they  are  assigned. 

Eligibility.  Only  recipients  of  aid,  and 
not  applicants  for  aid,  may  be  required 
to  participate  in  CWEP.  A  State  may 
require  AFDC  recipients  who  are 
required  to  participate  in  the  WIN 
program  to  participate  in  CWEP  unless 
such  persons  are  currently  working  no 
less  than  80  hours  per  month  and  are 
earning  not  less  than  the  applicable 
minimum  wage,  or  are  recipients  of  a 
monthly  grant  diet  is  less  than  $10.00. 
Persons  exempt  frnm  WIN  due  to  caring 
for  a  child  between  the  ages  of  three  and 
six  may  also  be  required  by  a  State  to 
participate  in  CWEP  if  adequate  child 
care  is  available.  Additionally,  persons 
exempt  from  WIN  due  to  their  residing 
too  far  away  frx)m  a  WIN  project  may  be 
required  to  participate  in  CWEP, 
provided  they  do  not  have  to  travel  an 
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unreasonable  distance  from  their  home 
to  the  CWEP  project  site.  The  maximum 
number  of  hours  a  person  may  be 
required  to  work  is  to  be  calculated  by 
dividing  the  total  grant  of  the  family  by 
the  higher  of  the  State  or  Federal 
minimum  wage.  Should  two  or  more 
persons  in  the  same  family  meet  the 
CWEP  eligibility  requirements,  a  State 
may,  at  State  option,  require  each  family 
member  to  work  the  same  number  of 
hours  as  would  be  required  if  only  one 
member  of  the  family  were  eligible  for 
CWEP  (total  family  aid/minimum  wage). 

Types  of  jobs  and  conditions  of  work. 
All  job  creation  projects  developed 
under  CWEP  must  serve  useful  public 
purposes,  as  deHned  by  the  State.  These 
projects  are  limited  to  public  agencies 
and  non-profit  organizations.  Private 
for-profit  entities  may  not  be  CWEP 
sponsors. 

States  implementing  CWEP  must 
assure  that  in  all  training  and  work 
projects  certain  conditions  are  met 
Some  of  the  most  important  conditions 
are: 

•  Maintenance  of  appropriate  health 
standards 

•  Reasonable  conditions  of  work  are 
maintained,  taking  into  account  the 
proficiency  of  participants 

•  Recipients  cannot  fill  established 
unfilled  position  vacancies. 

•  Participants  cannot  be  required  to 
travel  more  than  a  reasonable 
distance  fivm  their  homes  or  remain 
away  fi'om  their  homes  overnight. 

A  State  must  provide  for 
transportation  and  other  costs  directly 
borne  by  the  paiticipant  which  are  both 
reasonably  necessary  and  directly 
related  (as  defined  by  the  State)  to 
participation  in  the  program.  The 
maximum  reimbursement  to  a  recipient 
for  costs  such  as  transportation,  etc.,  is 
$25.00  monthly.  This  is  a  federally 
matchable  administrative  cost. 

However,  any  child  care  costs  incurred 
by  CWEP  participants  are  matchable 
only  under  this  provision  and  not  as  a 
routine  administrative  cost  or  as  a 
special  need.  For  this  specific  need. 
States  should  consider  establishing 
CWEP  projects  to  provide  day  care 
services  using  other  participants  and 
AFDC  recipients. 

A  State  may,  if  it  wishes,  provide 
transportation  and  other  services  to 
participants  so  that  they  do  not  incur 
any  costs  directly  related  to  their 
participation.  A  State  may  also  wish  to 
provide  for  these  costs  with  in-kind 
services.  If  this  is  the  case,  these 
services  shall  be  matched  as  a  routine 
administrative  cost. 

States  may  choose  to  provide  program 
participants  with  woricer’s 


compensation  or  comparable  protection. 
If  a  State  provides  such  protection,  the 
cost  of  providing  the  coverage  shall  be 
considered  an  administrative  expense 
for  purposes  of  Federal  matching  funds. 

Sanctions  and  hearings.  Should  a 
person  refuse  to  participate  in  CWEP, 
the  penalties  applied  for  failure  to 
participate  in  WIN  will  apply.  Regular 
AFDC  hearing  procedures  shall  be  used. 

Coordination.  The  Chief  Executive 
Officer  (CEO)  of  the  State  is  required  to 
coordinate  CWEP  and  WIN  and  insure 
that  job  placement  has  priority  over 
participation  in  CWEP. 

The  CEO  shall  insure  that  a  person  is 
not  denied  aid  under  the  State  plan, 
because  of  refusal  to  participate  in 
either  WIN  or  CWEP  while  satisfactorily 
participating  in  the  other.  However,  a 
State  may  require  that  a  person 
participate  on  a  part  time  basis  in  both 
programs. 

Expenditures.  The  Federal 
government  will  match  State 
administrative  expenditures  necessary 
for  the  proper  and  efficient 
Administration  of  the  program.  Such 
costs  may  not  include  the  purchase  of 
equipment  or  materials  in  connection 
with  the  woric  performed  under  the 
program.  Federal  funds  are  also  not 
available  to  help  pay  the  costs  of 
supervision  of  work  performed  under 
CWEP. 

Placement  of  CWEP  participants  in 
profitmaking  firms.  The  Act  states  that 
CWEP  “shall  be  limited  to  projects 
which  serve  a  useful  public 
purpose  *  *  Discussion  was 
devoted  to  whether,  and  the  extent  to 
which  private  for  profit  entities  should 
be  permitted  to  participate  in  CWEP. 
The  alternatives  that  evolved  from  this 
discussion  were  to:  (1)  restrict  work  to 
the  public  sector  only,  (2)  restrict  work 
to  public  sector  and  non-profit 
organizations;  (3)  permit  work  in  public 
sector,  non-profit  organizations  and 
private  for  profit  entities.  The  second 
option  was  selected. 

Permitting  participation  of  private  for 
profit  entities  may  have  permitted 
creation  of  the  greatest  number  of 
CWEP  work  possibilities,  permitted 
maximum  State  flexibility,  and  may 
have  promoted  transition  to  the  private 
sector  of  more  CWEP  participants. 
However,  we  believe  Aat  these  benefits 
are  outweighed  by  the  higher  risk  fliat 
CWEP  participants  might  displace 
regular  employees  because  potentially 
less  control  could  be  exercised  over 
private  for  profit  entities.  In  addition  the 
use  of  a  pool  of  free  labor  by 
profitmaking  entities,  even  though  it 
might  further  the  independence  of 
participants,  has  a  high  potential  for 
dama^ng  the  overall  CWEP  effort  (for 


example,  by -allowing  one  employer  to 
obtain  an  unfair  market  advantage 
through  the  use  of  free  labor). 

Restricting  the  CWEP  program  to  public 
agencies  and  non-profit  organizations 
will  still  create  substantial  employment 
opportunities,  while  minimizing  the 
above-described  risks. 

Worker’s  compensation  for  CWEP 
participants.  The  new  statute  requires  a 
State  which  chooses  to  operate  CWEP 
programs  to  provide  appropriate 
standards  for  health,  safety  and  other 
conditions  applicable  to  the 
performance  of  work.  This  consideration 
gives  rise  to  two  issues:  (1)  whether  to 
allow,  or  require.  States  to  provide 
worker’s  compensation  or  similar 
coverage;  and  (2)  whether  to  permit 
Federal  reimbursement  of  such 
expenses.  The  decision  is  to  permit 
States  to  provide  worker’s 
compensation  or  similar  coverage  and  to 
reimburse  these  expenditures  as  a  valid 
administrative  expense. 

The  estimated  cost  of  this  coverage  if 
all  States  elected  this  qption  is 
approximately  $27  million  (combined 
Federal  and  State  share)  over  the  FY 
1982-1986  period.  This  decision  is  not 
necessarily  the  most  expensive  option  in 
that  the  potential  for  injuries  to  CWEP 
participants  will  have  to  be  dealt  with  in 
some  fashion,  and  other  alternatives 
could  prove  to  be  more  expensive.  This 
group  is  very  vulnerable  because  they 
lack  existing  protections.  To  allow  that 
worker’s  compensation  is  a  valid 
administrative  expenditure  suggests  that 
its  cost  should  be  shared  by  the  Federal 
and  State  governments. 

Earned  Income  Credit  (Section 
233.20(a)(6)(a)  of  Interim  Regulations) 

The  earned  income  credit  (EIC) 
supplements  the  earnings  of  the  working 
poor.  Eligible  employees  may  file  an 
Earned  Income  Advance  Payment 
Certificate  (Form  W-S)  with  their 
employers  and  receive  the  credit  in 
advance  payments  which  will  be  added 
to  their  paychecks.  Under  current  law, 
any  individual  applying  for  or  receiving 
AFDC  who  receives  the  earned  income 
tax  credit  has  that  amount  counted  as 
earned  income  when  it  is  received, 
whether  received  as  a  lump  sum  or  in 
advance  payments. 

Pub.  L  97-35  requires  States  to  count 
as  earned  income  the  amount  of  the 
earned  income  credit  advance  payments 
an  individual  is  entitled  to  receive, 
whether  or  not  the  individual  actually 
receives  them.  Therefore,  the  amoimt  of 
these  advance  payments  will  be  counted 
whether  or  not  they  elect  to  receive 
them.  However,  If  the  family  makes 
every  effort  to  file  for  and  receive  the 


Federal  Register  /  Vol.  46.  No.  182  /  Monday.  September  21,  1981  /  Rules  and  Regulations  46757 


advance  EIC  but  cannot  receive  it  for 
some  documented  reasons,  e.g.,  the 
employer  refuses  to  process  it,  the  State 
may  determine  that  it  is  not  available 
and  not  deem  it  as  income. 

In  order  for  an  employee  to  receive 
the  earned  income  credit  in  advance 
amounts,  the  employee  must  file  the 
proper  certificate  with  his  employer  and 
thereby  certify  that  he  reasonably- 
expects  to  be  eligible  to  receive  the 
earned  income  credit  The  regulation 
requires,  therefore,  that  when  a  State 
agency  includes  as  earned  income  the 
amount  of  the  advance  payments  not 
actually  received,  the  State  agency  must 
be  reasonably  certain  that  the  individual 
will  be  eligible  to  receive  the  credit.  This 
requires  the  State  agency  to  determine 
in  advance  whether  an  individual  will 
be  eligible  to  claim  the  earned  income 
credit  on  his  Federal  income  tax  form 
for  the  current  taxable  year.  The  State 
agency  must  make  that  determination  by 
applying  the  rules  of  the  Internal 
Revenue  Code  which  deal  with  the 
earned  income  credit  and  advance 
payments  of  the  credit.  These  appear  at 
26  U.S.C.  sections  43  and  3507,  and 
under  the  corresponding  regulations  at 
26  CFR  1.43-1, 1.43-2,  and  31.3507-2. 

In  applying  the  rules  of  the  Internal 
Revenue  Code  which  deal  with  the 
support,  and  maintenance  of  household 
tests,  the  State  agency  must  not  count 
AFDC  benefits  as  support  provided  by 
the  parent  These  are  support  or 
maintenance  provided  by  the  State,  not 
by  the  AFDC  applicant  or  recipient. 

The  State  agency  shall  determine  the 
amount  of  the  advance  payments  an 
employee  is  eligible  to  receive  by 
consulting  the  tables  prescribed  by  the 
Secretary  of  the  Treasury. 

If  the  State  agency  counts  the  amount 
of  the  advance  payments  an  individual 
is  eligible  to  receive  but  which  are  not 
actually  received,  the  State  agency  may 
not  also  count  the  amount  of  the  earned 
income  credit  which  the  individual  does 
receive  later  as  a  lump  sum.  This  is  to 
avoid  double  counting  of  the  same 
income. 

Where  the  State  agency  determines 
that  the  individual  is  eligible  to  receive 
the  earned  income  credit  in  advance 
payments  and  counts  an  amount  as 
earned  income  each  month,  the  State 
must  make  later  adjustments  if  the 
individual  was  not,  in  fact,  eligible  for 
the  advance  payments.  The  State 
agency  must  also  make  adjustments 
where  it  assumed  the  individual  was 
eligible  to  receive  more  or  less  than  the 
actual  amount  of  the  credit.  These 
adjustments  shall  be  made  according  to 
the  rules  the  State  has  established  for 
payments  of  underpayments  and 
recovery  of  overpayments.  Adjustment 


will  also  be  required  where  the  amount 
of  the  advance  payments  an  employee 
actually  receives  are  more  or  less  tiian 
the  actual  amount  he  was  entitled  to 
receive. 

Flexibility  analysis  of  earned  income 
credit.  Based  on  a  sample  survey  of 
recipients  and  after  the  estimated 
effects  of  the  recent  amendments,  we 
estimate  that  an  average  of  230,000 
families  have  earnings  each  month.  We 
have  no  descriptive  information  about 
the  employers  of  AFDC  recipients  and 
therefore  cannot  estimate  how  many  are 
small  businesses. 

In  addition  to  the  fact  that  many  of 
the  230,000  recipients  do  not  work  for 
small  employers,  many  of  these 
recipients  will  not  meet  the  EIC 
dependency  test  and  thus  will  not  be 
eligible  to  receive  the  EIC.  On  the  other 
hand,  some  recipients  may  work  for 
several  employers  and  the  230,000 
estimate  is  based  on  a  point  in  time  not 
an  annual  total.  If  these  opposite  factors 
cancel  each  other,  a  maximum  of  230,000 
small  businesses  would  be  potentially 
affected. 

No  new  reporting  or  recordkeeping 
requirements  are  being  imposed  by  the 
new  rules  concerning  EIC.  The  existing 
requirements  associated  with  the  EIC 
under  IRS  regulations  are  not  being 
augmented;  AFDC  recipients  are  already 
entitled  to  file  for  and  receive  an 
advanced  EIC  payment 

Currently,  receipt  of  the  EIC  as  an 
advanced^  payment  is  very  infrequent. 
Since  receipt  of  advanced  EIC  vt^l  be 
deemed  even  if  not  requested,  an 
increased  number  of  AFDC  recipients 
should  file  for  an  advanced  EIC.  Thus, 
the  effect  of  the  regulation  could  be  to 
increase  the  workload  burden  under 
existing  IRS  regulations  if  the  advance 
payment  option  is  exercised  more 
frequently.  This  could  result  in 
additional  work  for  the  individual 
employer,  since  the  EIC  amount  must  be 
computed,  added  to  the  paycheck,  and 
deducted  from  the  withholding  amount. 
We  do  not  believe  that  this  will  be  a 
significant  impact. 

There  are  no  alternatives  to  the 
regulation  which  would  lessen  the  effect 
on  small  entities.  It  would  be 
inconsistent  with  the  law  not  to  deem 
the  advanced  EIC  to  recipients  whose 
employers  are  small  businesses.  Beyond 
this  possible  impact  the  regulation 
affects  only  AFDC  eligibility  and 
payment  procedures. 

Work  Incentive  Demonstration  Program 
(Section  205.80  of  Interim  Regulations) 

The  amendments  provide  that,  as  an 
alternative  to  the  Work  Incentive  (WIN) 
program  otherwise  provided  for  in  title 
IV-C  of  the  Act,  any  State  may  elect  to 


operate  a  work  incentive  demonstration 
program  for  the  purpose  of 
demonstrating  single  agency 
administration  of  the  work-related 
objectives  of  the  Act  Since  these  are 
demonstration  programs  of  limited 
duration,  they  will  operate  only  within 
guidelines  established  by  the 
Department  and  without  implementing 
relations.  However,  we  find  it 
necessary  to  publish  a  regulation  to 
carry  out  the  requirement  that  the 
Secretary  evaluate  the  efiectiveness  of 
these  programs. 

For  this  purpose,  the  Secretary  will 
require  States  operating  a  WIN 
demonstration  project  to  make  periodic 
reports  which  furnish  sufficient  data  to 
allow  the  Secretary  to  compare 
placement  rates  during  the 
demonstration  program  with  placement 
rates  during  a  number  of  previous  years. 
The  amount  of  data  the  Secretary  will 
require  will  be  the  minimum  amount 
necessary  to  make  this  evaluation. 

Income.  Resources,  and  Disregards 
(Section  233.20(a)(3)  of  Interim 
Regulations) 

These  interim  regulations  reflect  the 
new  statutory  changes  which  prohibit 
States  from  excluding  the  following  in 
determining  need: 

(1)  Income  set  aside  for  the  future 
identifiable  needs  of  the  child; 

(2)  $5  of  income  from  any  source;  and 

(3)  Income  received  or  deemed  to  be 
received  as  an  earned  income  credit 

States  are  also  now  permitted  to 
consider  as  income  the  value  of  housing 
subsidies  and  food  stamps  which  is 
duplicated  in  an  assistance  unit’s  AFDC 
payment.  (See  the  preamble  discussion 
cn  the  treatment  of  housing  and  Food 
Stamp  subsidies.) 

Changes  in  the  earned  income 
disregards.  Besides  changing  what 
States  can  exclude  from  income.  Pub.  L 
97-35  also  significantly  changes  both  the 
order  of  application  of  the  disregards 
from  earned  income  and  the  disregards 
themselves. 

States  are  required  to  disregard  the 
following  amounts  from  the  earned 
income  of  each  individual  with  earnings 
for  eligibility  determination  in  the 
following  order. 

(1)  The  first  $75  of  monthly  earnings 
for  full  time  employees  (or  such  lower 
amount  as  the  State  may  establish  for 
part-time  work);  plus 

(2)  The  actual  cost  of  care  for  a  child 
or  incapacitated  adult,  up  to  $160  per 
child  or  incapacitated  adult  per  month 
(or  such  lower  amount  as  the  State  may 
establish  for  part-time  work). 

The  statute  also  requires  States  to 
apply  income  disregards  in  the  following 
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manner  for  benefit  calculation  of  each 
individual  in  the  assistance  unit:  student 
income;  the  first  $75  of  the  monthly 
earnings  for  other  full-time  employees 
(or  such  lower  amount  as  the  State  may 
require  for  part-time  work);  child  care 
expense;  and  $30  plus  one-third  of  Ae 
earnings  not  already  disregarded. 

$30  plus  one-third  of  the  remainder. 
The  $30  and  one-third  can  not  be  used  in 
establishing  initial  elegibility  of  an 
assistance  unit  (unless  the  unit  received 
AFDC  in  one  of  the  prior  4  months],  but 
after  it  has  been  applied  to  an  individual 
for  4  consecutive  months,  is  unavailable 
to  that  individual  until  the  expiration  of 
a  12-month  period  during  which  the 
individual  has  not  been  an  AFDC 
recipient. 

In  addition,  none  of  the  disregards 
(the  first  $75,  the  $160  dependent  care 
costs,  the  $30  and  one-third)  will  be 
applied  to  any  earned  income  of  any 
individual  receiving  assistance  who, 
without  good  cause,  as  speciHed  in  the 
State  plan,  terminated  employment, 
reduced  earnings,  refused  an  offer  of 
employment,  or  failed  to  make  a  timely 
report. 

The  regulations  as  written  embody 
both  changes  clearly  required  by  Pub.  L. 
97-35  and  decisions  made  on  issues 
arising  from  the  legislation.  Issues 
regarding  each  disregard  and  a  full 
explanation  of  the  change  are  outlined 
in  the  discussion  that  follows. 

The  work  expense  disregard.  The  new 
regulations  standardize  the  work 
expense  disregard  at  $75  per  month  for 
full-time  employees.  Formerly,  States 
were  required  to  disregard  actual 
reasonable  work  expenses.  The  new 
regulations  require  that  each  full-time 
employee  in  the  assistance  unit  receive 
a  $75  disregard  for  his  or  her  work 
expenses.  The  new  legislation  also  gives 
the  Secretary  of  HHS  the  authority  to 
adjust  the  $75  disregard  for  part-time 
employees  or  those  working  less  than  a 
full  month.  In  keeping  with  the 
President’s  commitment  to  assure 
State’s  adequate  flexibility  in 
developing  their  own  programs,  and 
because  States,  based  on  their 
prevailing  individual  circumstances,  are 
in  the  best  position  to  determine  at  what 
lower  level  it  should  be  set  and  what 
process  should  be  used,  the  Secretary 
has  decided  to  require  States  to  adjust 
the  $75  work  expense  deduction  for 
those  working  less  than  full-time  or  not 
working  throughout  the  month.  In  this 
way,  the  Secretary  will  be  carrying  out 
his  responsibility  under  the  law  in  a 
way  which  best  ensures  that  all 
individuals  covered  in  these  regulations 
will  be  treated  fairly  and  equitably 
under  State  AFDC  plans. 


With  respect  to  self-employed 
individuals.  States  must  specify  in  their 
State  plans,  and  exclude  from  gross 
income,  work  expenses  related  to 
producing  the  goods  or  services  and 
without  which  the  good  or  service  could 
not  be  produced.  Specifically  not 
excluded  are  items  such  as  depreciation, 
personal  business  and  entertainment 
expense,  personal  transportation, 
purchases  of  capital  equipment,  and 
payments  on  the  principal  of  loans. 

Childcare  disregards  and 
incapacitated  adult  care  disregards.  The 
legislation  requires  that  after  the  work 
expense  disregard  is  applied  to  the 
earned  income  of  the  assistance  imit,  a 
State  must  disregard  the  actual  cost  of 
care  for  a  child  or  incapacitated  adult  up 
to  $160  per  month  per  child  or 
incapacitated  adult  if  the  individual  is 
employed  full-time.  The  legislation  gave 
the  Secretary  the  authority  to  set  a  cap 
lower  than  ^60  in  the  case  of  an 
individual  employed  less  than  full-time. 
As  for  work  expenses.  States  can  set 
limits  below  $160  for  part-time  workers. 

Issues  regarding  the  $30  and  one-third 
disregard.  Pub.  L.  97-35  clearly  specifies 
that  &e  $30  and  one-third  disregard  is 
the  final  disregard  applied,  but  it  did  not 
clearly  specify  to  whose  income  and 
under  what  circumstances  it  is 
permitted. 

In  the  interim  regulation,  the  approach 
taken  is  to  apply  the  $30  and  one-third 
disregard  to  the  earned  income  of  each 
individual  in  the  assistance  unit  rather 
than  to  the  total  earnings  of  the  unit. 
Each  individual  receives  his  own  $30 
and  one-third  disregard  for  four 
consecutive  months.  The  individual  may 
then  not  receive  the  disregard  until  he 
has  been  off  AFDC  assistance  for  twelve 
consecutive  months. 

A  second  issue  was  whether  States 
start  counting  the  four  consecutive 
months  as  soon  as  the  legislation 
becomes  efiective  or  whether  recipients 
who  have  received  the  disregard  for  four 
consecutive  months  prior  to  October  1 
would  not  be  eligible  for  the  disregard 
on  October  1.  The  decision  was  made  to 
permit  current  recipients  (i.e.,  receiving 
assistance  in  September]  to  receive  the 
$30  and  the  one-third  for  consecutive 
months  from  October  1981  through 
January  1982. 

A  third  issue  was  whether  recipients 
who  did  not  receive  the  $30  and  one- 
third  disregard  for  four  consecutive 
months  because  they,  without  good 
cause,  terminated  employment,  reduced 
earnings,  refused  an  offer  of 
emplo3anent,  or  failed  to  make  a  timely 
report  of  earnings  could  be  considered 
to  have  received  the  disregard  for 
purposes  of  the  four-month  period  of 
eligibility  for  the  disregard.  After  careful 


review,  we  decided  that  it  was  the 
intent  of  the  provision  to  not  extend  the 
$30  and  one-third  disregard  for  four 
additional  months  under  these 
circumstances.  In  addition,  if  an 
assistance  imit  asks  to  have  its  case 
closed,  we  decided  to  count  the  months 
the  $30  and  one-third  disregard  was 
withheld  toward  the  individual’s  four 
month  eligibility  if  the  State  finds  that 
such  action  was  taken  solely  to  avoid 
the  running  of  the  four  consecutive 
month  period. 

WIN— Public  Service  Employment 
disregards.  The  new  legislation  and 
regulations  do  not  change  the 
requirement  that  the  State  must 
disregard  the  $30  monthly  incentive 
payment  and  the  reimbursement  for 
training  related  expenses  made  by  the 
manpower  agency  (pursuant  to  section 
432(b](2]  of  the  Act).  Also  unchanged  is 
the  requirement  that  the  $30  and  one- 
third  disregard  not  be  applied  to  the 
earned  income  of  public  service 
employees. 

Retrospective  Budgeting  and  Monthly 
Reporting  (Sections  233.21-233.27 of 
Interim  Regulations) 

Retrospective  budgeting.  Consistent 
with  Pub.  L  97-35,  these  rules  amend 
final  rules  published  (at  44  FR  26075- 
26084)  on  May  4, 1979,  which  specified 
the  budgeting  methods  States  may  use  in 
determining  eligibility  for  and  the 
amount  of  the  assistance  payments. 

These  new  rules  specify  that  a  State 
must  determine  eligibility  using 
prospective  budgeting  and  the  amount  of 
the  payment  using  retrospective 
budgeting.  Prospective  budgeting  means 
that  the  agency  shall  determine 
eligibility  for  any  payment  month  based 
on  its  best  estimate  of  income  and 
circumstances  which  will  exist  in  that 
month.  States  must  determine  the  month 
of  application  prospectively  and  at  the 
State’s  option  the  following  month. 
Retrospective  budgeting  means  that  the 
agency  shall  compute  the  amount  of  the 
payment  based  on  income  and 
circumstances  which  existed  in  a 
previous  month,  called  the  budget 
month. 

States  have  the  option  of  making  the 
budget  month  the  first  or  second  month 
preceeding  the  payment  month. 
However,  if  a  State  chooses  the  budget 
month  to  be  the  second  preceding 
month,  it  must  also  pay  the  second 
month  after  application  prospectively. 
Otherwise,  in  the  second  month  after 
application  when  the  State  transitions  to 
retrospective  budgeting  the  budget 
month  would  be  the  month  prior  to 
application. 
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Determining  eligibility  prospectively. 
The  rules  require  that  a  State  must 
consider  all  factors  of  eligibility 
prospectively.  This  means  that  the  State 
agency  shall  establish  eligibility  based 
on  its  best  estimate  of  income  and 
circumstances  which  will  exist  in  the 
month  for  which  the  assistance  payment 
is  made.  For  example,  a  State  would 
determine  eligibility  for  the  month  of 
June  by  considering  income  and 
circumstances  which  cure  reasonably 
expected  to  exist  during  the  month  of 
June.  If  the  agency  becomes  aware  of  a 
change  in  income  or  circumstances 
through  information  provided  on  the 
monthly  report,  or  through  direct  contact 
with  the  client,  and  the  change  will 
make  the  recipient  ineligible  for  June, 
the  agency  would  not  make  the  payment 
for  that  month.  They  will  not  issue  a 
payment  even  though  the  recipient  had 
no  income  in  the  prior  budget  month. 

Computing  the  assistance  payment  in 
the  initial  one  or  two  months.  States 
must  determine  the  amount  of  the 
payment  for  at  least  the  first  month 
prospectively,  i.e.,  using  its  best 
estimate  of  income  and  circumstances 
which  will  exist  in  that  month.  The 
statute  provides  that  the  State  could 
only  determine  the  amount  of  the 
payment  for  the  second  month 
prospectively  where  the  Secretary 
determined  it  to  be  appropriate. 

The  rules  provide  that  States  must 
determine  the  amoimt  of  the  assistance 
payment  retrospectively  for  the  first  and 
second  month  in  certain  situations.  This 
rule  requires  States  to  compute  the 
amount  of  the  payment  retrospectively  if 
the  applicant  received  assistance  or 
would  have,  except  for  the  restriction  on 
making  monthly  payments  of  less  than 
$10,  for  the  immediately  preceding 
payment  month. 

A  second  exception  is  that  the  State 
must  compute  the  payment 
retrospectively  for  the  first  and  second 
months  if  assistance  had  been 
suspended  (due  to  an  extra  payday) 
instead  of  closing  the  case.  Experience 
with  prior  regulations  on  retrospective 
budgeting  shows  that  when  recipients 
have  stable  incomes  and  become 
ineligible  for  one  month  solely  because 
there  were  five  paydays  in  the  budget 
month,  rather  than  the  usual  four,  the 
requirement  to  determine  the  amount  of 
the  payment  prospectively  serves  no 
useful  purpose.  In  fact,  the  continuous 
switching  back  and  forth  between 
prospective  and  retrospective  budgeting 
is  confusing  to  both  agency  workers  and 
recipients  and  is  error  prone.  These 
rules  correct  this  situation  by  providing 
that  States  shall  suspend  assistance  for 
one  payment  month  and  continue  to 


compute  the  amoimt  of  the  assistance 
payment  retrospectively  for  the 
following  payment  months  whenever  the 
agency  has  knowledge  of,  or  reason  to 
believe,  that  suspension  would  be  only 
for  one  payment  month,  suspension  for 
that  payment  month  was  caused  by  a 
regular  and  periodic  extra  paycheck 
from  a  recurring  income  source,  and  no 
significant  change  in  the  family’s 
circumstances  occurred. 

Computing  the  assistance  payment 
after  the  initial  one  or  two  months.  'The 
statute  did  not  change  previous 
regulations  which  provide  that  after  the 
initial  one  or  two  months  of  assistance, 
the  amount  of  each  subsequent  month’s 
payment  shall  be  computed 
retrospectively.  i.e..  on  the  basis  of 
income  received  and  other  relevant 
circumstances  which  occurred  in  the 
corresponding  budget  month.  ’There  is. 
however,  one  situtation  regarding 
treatment  of  income  received  for  a 
period  greater  than  the  budget  month. 
Current  Federal  regulations  at  45  CFR 
233.20(a),  which  provide  that  States  may 
average  income  received  by  individuals 
paid  on  a  contractual  basis  (i.e.,  school 
teachers),  farmers,  self-employed 
individuals,  remain  applicable.  If  a  State 
elects  this  option,  the  income  must  be 
averaged  over  the  number  of  months 
covered  under  the  contract,  regardless 
of  whether  the  employee  chooses  to 
receive  the  income  in  fewer  months  than 
the  contract  covers  or  whether  it  is  paid 
in  fewer  months  at  the  convenience  of 
the  employer.  This  does  not  conflict 
with  the  requirement  that  only  ’’net 
income  available  for  current  use  and 
currently  available  resources  shall  be 
considered”  (45  CFR  233.20(a)(3)(ii)(D)). 
That  regulation  is  directed  against 
assuming  income  not  actually  received. 
Income  received,  for  example,  in  a  10  or 
a  12-month  contract,  may  be  considered 
as  periodic  payments  of  an  annual 
salary  and,  therefore,  may  be 
considered  as  available  for  all  months 
regardless  of  when  it  is  received. 

That  rationale  also  supports  our 
decision  to  permit  States  to  average 
intermittent  income  received  quarterly, 
semi-annually,  or  yearly,  such  as  farm 
income,  over  the  period  covered  by  the 
income  if  it  is  reasonably  expected  to 
continue  in  the  future.  In  addition,  when 
an  eligible  individual  is  added  to  an 
existing  assistance  unit,  the  rules 
require  a  State  to  reflect  that 
individual’s  needs  in  the  assistance  unit 
promptly.  This  means  that  if  a  recipient 
advises  the  agency  that  her  child  was 
bom  in  June,  the  agency  shall  reflect  the 
child’s  needs  in  the  July  1  payment,  even 
though  the  child  was  not  bom  during 
May,  the  corresponding  budget  month. 


Computing  the  payment  for  the  first 
month  in  which  retrospective  budgeting 
is  used.  This  rule  requires  States  to 
compute  the  amount  of  the  payment  for 
the  ^t  month  in  which  retrospective 
budgeting  begins  by  counting  all  income 
received  during  the  corresponding 
budget  month  (usually  the  month  of 
application)  which  is  of  a  continuous 
nature.  Alternatively,  it  requires  that 
States  disregard  all  income  received 
during  the  corresponding  budget  month 
when  there  is  evidence  Aat  the  income 
will  not  continue. 

Monthly  reporting.  Consistent  with 
Pub.  L  97-35,  the  rules  provide  that 
States  require  all  recipients  to  submit 
monthly  report  forms  to  the  agency.  The 
rules  fu^er  state  that  with  prior 
approval  of  the  Secretary  the  State  may 
exempt  certain  categories  of  recipients 
fiom  reporting  monthly.  Approval  of 
ex(%ptioiM  will  be  based  on  State 
criteria  for  assuring  that  exempted  cases 
are  unlikely  to  incur  changes  in 
circumstances  from  month  to  month 
which  would  impact  their  eligibility  or 
payment  amount  and  that  the 
administrative  costs  of  processing 
monthly  reports  would  be  unwarranted. 
Quality  control  data  findings  and  error 
prone  profiling  systems  should  represent 
good  sources  of  information  upon  which 
to  base  justifications. 

Families  required  to  file  reports  each 
month  must  do  so  as  a  condition  of 
eligibility  for  receipt  of  AFDC  as  well  as 
for  continuatitm  of  benefits  associated 
with  receipt  of  AFDC.  e.g.,  Medicaid, 
when  recipients  do  not  receive  a 
payment  due  to  the  prohibition  on 
payments  of  less  than  $10  or  the 
application  of  the  recoupment  provision. 

Content  of  the  monthly  report 
Previous  regulations  contained  in  45 
CFR  233.28,  which  address  monthly 
reporting,  are  deleted.  The  new  rules 
require  that  the  States  collect 
information  on  the  budget  month’s 
income,  family  composition,  and  other 
circumstances  relevant  to  the  amount  of 
the  assistance  payment.  'The  rules  also 
specify  that  recipients  must  report 
changes  in  income  or  other 
circumstances  which  the  assistance  unit 
expects  to  occur  in  futiu-e  months  which 
affect  continued  eligibility.  We  have 
deleted  the  previous  detailed 
requirements  relating  to  the  content  of 
the  form  in  order  to  ensure  that  State 
agencies  have  maximum  flexibiltiy  in 
designing  the  report  forms  to  meet  their 
own  program  requirements.  We  no 
longer  require  States  to  provide  a 
stamped,  self-addressed  envelope  for 
return  of  the  monthly  report,  but  will 
match  such  costs  if  the  State  opts  to  do 
so. 
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In  addition  to  requiring  that  recipients 
submit  a  monthly  report  form  to  the 
agency.  States  must  direct  recipients  to 
contact  the  agency,  rather  than  waiting 
to  submit  the  report  form,  when  they 
become  aware  of  expected  changes 
which  will  affect  their  eligibility.  For 
example.  States  should  tell  recipients  to 
call  their  caseworker  as  soon  as  they 
know  they  will  be  employed. 

Timely  reporting.  The  new  statute 
specifies  that  none  of  the  earned  income 
disregards  in  section  402(a)(8](A)(ii-iv) 
of  the  Social  Security  Act  will  be 
applied  if  the  monthly  report,  required 
under  these  regulations,  is  not  filed 
“timely." 

States  must  specify  in  their  plans  a 
definition  of  timeliness  related  to  the 
filing  of  a  monthly  report  and  the 
number  of  days  an  individual  has  to 
report  changes  in  earnings  which  impact 
eligibility.  States  must  inform  recipients 
what  constitutes  timeliness  and  that  no 
disregard  of  earnings  as  described  in 
§  233.20(a)(ll)(i)(B)  (I)  and  [2]  as  well  as 
(a](ll)(ii)  ($30  and  one-third,  child  care, 
and  work  expenses)  will  be  applied  to 
any  earnings  which  are  not  reported  in  a 
timely  manner. 

Because  of  the  substantive  changes  to 
the  statute  on  the  timely  reporting 
requirement  and  due  to  the  mandatory 
retrospective  budgeting,  we  will  not  be 
publishing  proposed  rulemaking  on  the 
prior  statutory  language  enacted  in  June 
1980  in  Section  302  of  Pub.  L  96-272. 

What  happens  if  a  oomfleted  monthly 
report  is  received  on  time.  If  a 
completed  monthly  report  is  received  on 
time,  the  rules  require  States  to  process 
the  payment  and  notify  the  recipient  if 
there  are  changes  bom  the  prior 
payment  and  &e  basis  for  those 
changes.  The  agency  must  mail  the 
notice  at  the  same  time  as  the  resulting 
payment  or  in  lieu  of  the  payment  if 
assistance  has  been  terminated  or 
suspended.  A  recipient  whose  benefit  is 
reducted  or  terminated  is  protected 
because  he  or  she  may  have  his  or  her 
previous  month’s  level  of  assistance 
reinstated  by  requesting  a  fair  hearing 
within  10  days  of  the  date  of  the  notice. 

What  happens  if  q  completed  monthly 
report  is  not  received  by  the  agency. 
Section  233.27(b]  of  the  interim 
regulations  addresses  situations  in 
which  recipients  either  fail  to  return 
monthly  reporting  forms  prior  to  the 
State’s  due  date  or  return  incomplete 
forms.  When  this  occurs,  these  rules 
provide  that  States  are  required  to  notify 
recipients  not  later  than  the  expected 
payment  date  that  the  report  was  not 
received  or  that  it  was  incomplete  and, 
accordingly,  no  check  is  being  issued 
and  assistance  is  being  terminated. 


If  recipients  notify  the  agency  and  file 
a  completed  report  within  10  days  of  the 
date  of  the  notice  that  their  assistance 
has  been  terminated,  the  rules  require 
States  to  accept  the  replacement  form. 
The  States  must  reinstate  assistance  if 
the  information  on  the  replacement  form 
indicates  that  the  recipient  is  still 
eligible.  If  the  recipient  is  found 
ineligible  or  eligible  for  an  amount  less 
than  the  prior  month’s  payment,  the 
State  must  promptly  notify  the  recipient 
of  his  right  to  a  fair  hearing  and  his  right 
to  have  assistance  reinstated  at  the 
prior  month’s  level,  if  he  files  for  a 
hearing  within  10  days  of  the  date  of  the 
notice. 

Supplemental  payments.  Previous 
regulations  at  45  CFR  233.23  are  deleted 
because  supplemental  payments  are 
prohibited.  In  its  place  the  rules  require 
States  to  specify  the  time  period  covered 
by  the  payment  (payment  month)  and 
the  period  used  to  determine  the  amount 
of  that  payment  (budget  month).  This  is 
necessary  for  quality  control  purposes. 

Eligible  Aliens  (Sections  233.51-233.52 
of  Interim  Regulations) 

Pub.  L  97-35  requires  States  to 
provide  under  the  AFDC  program  only 
for  the  needs  of  U.S.  citizens  and  aliens 
who  are  lawfully  admitted  for 
permanent  residence  or  otherwise 
lawfully  residing  on  a  permanent  basis 
under  the  color  of  law. 

The  regulations  at  $  233.50  on 
citizenship  and  alienage  are  now 
revised  to  add  new  references  made  in 
the  1980  amendments  to  the  Immigration 
and\Nationality  Act  (Pub.  L  96-212). 
These  changes  recognize  the  elimination 
of  certain  restrictions  on  conditional 
entrant  refugees  in  Section  203(a)(7)  in 
effect  prior  to  April  1. 1980  and 
expansion  of  the  definition  of  these 
refugees  within  a  new  Section  207(c) 
effective  after  March  31, 1980.  Section 
203(a)(7)  still  however,  applies  to  aliens 
who  were  granted  legal  resident  status 
prior  to  April  1, 1980.  The  revision  also 
recognizes  the  eligibility  status  of  aliens 
who  are  admitted  under  the  new 
political  asylum  procedures  of  Section 
208  of  that  Act  *1^0  eligibility  status  of 
aliens  temporarily  paroled  into  the  U.S. 
at  the  discretion  of  the  Attorney  General 
under  Section  212(d)(5)  of  that  Act  also 
continues  unchanged  in  this  regulation. 

Attribution  of  a  sponsor’s  income  and 
resources  to  an  alien.  State  Agencies 
now  have  to  consider  the  income  and 
resources  of  a  sponsor  when 
determining  the  financial  eligibility  of 
certain  aliens  applying  for  AIDC. 

This  requirement  applies  to  legally 
admitted  aliens,  unless  specifically 
exempted,  who  apply  for  AFDC  for  the 
first  time  after  September  30, 1981  for  3 


years  after  their  entry  into  the  United 
States.  We  define  an  alien’s  "date  of 
admission  or  date  of  entry"  to  be  the 
date  established  by  the  Immigration  and 
Naturalization  Service  as  the  date  the 
alien  was  admitted  for  permanent 
residence. 

Aliens  who  are  exempted  from  this 
provision  are  aliens  who  were: 

•  Paroled  into  the  U.S.  as  refugees 

•  Granted  political  asylum  by  the 
Attorney  General 

•  Admitted  as  Cuban  or  Haitian 
entrants 

•  Admitted  under  Section  203(a)(7)  of 
the  Immigration  and  Naturalization 
Act  prior  to  April  1. 1980 

•  Admitted  under  Section  207(c)  of  the 
Act  after  March  31. 1980 

Alien  children  of  sponsors  (or  such 
sponsors’  spouses)  are  also  exempted. 

The  alien  is  responsible  for  obtaining 
the  cooperation  of  his  or  her  sponsor 
and  supplying  the  information  and 
documentation  which  the  agency 
requests  to  determine  the  alien’s 
eligibility.  This  will  include  material 
provided  in  support  of  the  alien’s 
immigration  application. 

Aliens  who  do  not  obtain  this 
cooperation  or  supply  this  information 
will  not  be  eligible  for  assistance. 

The  agency  will  determine  if  the  alien 
has  a  sponsor  and  if  that  sponsor  signed 
^an  agreement  to  guarantee  the  alien’s 
support. 

A  sponsor  is  a  person  who  signed  an 
affidavit  or  other  statement  accepted  by 
INS  as  an  agreement  to  support  an  alien 
as  a  condition  of  the  alien’s  admission 
for  permanent  residence  in  the  United 
States. 

Under  the  law,  the  Department  of 
Justice  and  the  Department  of  State  are 
to  inform  sponsors  that  information  they 
supply  will  be  given  to  HHS  and  that 
they  may  be  asked  for  additional 
information  if  the  aliens  apply  for  AFDC 
benefits. 

•  When  the  State  evaluates  whether  to 
deem  income  and  resources,  the 
income  and  resources  of  a  sponsor 
who  is  receiving  AFDC  or  SSI  will  not 
be  counted  in  determining  deemable 
income  or  resources.  We  believe  that, 
while  the  statute  attempts  to  reinforce 
the  obligation  of  the  sponsor  to 
support,  when  a  sponsor  has  been 
determined  as  financially  needy  under 
one  of  these  benefit  programs,  his  or 
her  income  and  resources  have  been 
considered  in  determining  the  amount 
of  his  or  her  payment  The  individual’s 
income  and  resources  should  not  be 
deemed  available  for  the  support  of 
others. 
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•  A  portion  of  the  earned  and  unearned 
income  and  resources  of  the  sponsor 
and  the  sponsor’s  spouse  (if  they  are 
living  together)  will  be  counted  as 
available  to  the  alien.  The  spouse’s 
income  and  resources  will  be  counted 
even  if  the  sponsor  and  spouse  have 
married  since  the  signing  of  the 
agreement.  Amounts  specified  in  the 
statute  will  be  set  aside  for  work 
expenses,  living  expenses,  and 
payments  of  alimony  or  child  support 

•  We  disregard  actual  payments  to 
dependents  outside  the  home.  We 
define  “dependent”  as  used  in  the 
Internal  Revenue  Code  for  personal 
income  tax  purposes.  We  were 
concerned  that  a  sponsor  might 
arrange  to  pay  leuge  amounts  to  a 
dependent  in  an  attempt  to  avoid  the 
deeming  procedmre.  We  considered 
placing  a  ceiling  on  the  amount  that  a 
sponsor  could  claim  as  payment  to  a 
dependent  outside  the  home. 

However,  we  have  concluded  that  we 
will  allow  actual  payments  as  a 
deduction  in  deeming. 

The  agency  will  assess  the  sponsor’s 
current  ability  to  support.  *1110  agency 
may  require  the  alien  to  provide  this 
information. 

INS  reports  that  sponsors  frequently 
revoke  their  sponsorship  agreement. 
Although  there  is  no  INS  requirement  for 
the  alien  to  obtain  a  new  sponsor,  our 
deeming  requirements  are  not  waived. 
Agencies  will,  therefore,  consider  the 
income  and  resources  of  the  individual 
who  executed  the  support  agreement 
even  if  the  person  claims  to  have  given 
up  sponsorship  responsibilities. 

Deeming  of  income  and  resources  occurs 
for  purposes  of  determining  eligibility 
whether  or  not  the  income  and  resources 
are  actually  available  to  the  alien. 

There  are  individuals  who  agree  to 
sponsor  a  number  of  alien  families.  The 
statute  is  clear  that  when  a  person 
sponsors  multiple  alien  families  living 
together,  the  income  of  the  sponsor  will 
be  divided  equally  among  the  aliens. 

The  statute  does  not  address  the 
distribution  of  deemed  income  and 
resources  from  a  sponsor  to  multiple 
aliens  when  the  aliens  are  not  living 
together.  The  agency  will  consider  the 
total  deemable  income  and  resources 
from  a  sponsor  in  determining  the  needs 
of  eligible  aliens.  Therefore,  if  a  person 
sponsors  four  alien  families  and  only 
one  applies  for  assistance,  the  sponsor’s 
total  deemable  income  and  resources 
would  be  applied  to  the  needs  of  the  one 
family.  If  tl^e  of  the  alien  fomilies 
applied  for  AFDC,  then  the  sponsor’s 
total  deemable  income  and  resources 
would  be  divided  in  thirds.  If  the 
sponsor  actually  gives  the  alien  more 


than  is  needed  to  meet  his  or  her  need, 
the  excess  will  be  counted  in 
determining  the  needs  of  unsponsored 
children  in  the  same  assistance  unit. 

Overpayments  to  Aliens  Where 
Sponsors  Provided  Income  Information. 
yNhete  the  sponsor  fads  to  provide 
correct  information,  the  sponsor  and 
alien  are  liable  for  any  overpayment 
except  where  such  sponsor  was  without 
fault  or  where  good  cause  existed. 
Recovery  will  be  made  by  the  State 
through  its  regular  recoupment 
procedures.  Any  overpayment  under 
this  section  not  repaid  or  recovered 
must  be  withheld  from  subsequent 
payments  to  which  the  alien  or  sponsor 
is  or  becomes  entitled  under  any  Social 
Security  Act  program.  The  State  must 
define  its  procedures  for  determining 
"good  cause”  or  “without  fault”  in  its 
approved  State  plan.  'The  State  may  then 
declare  that  the  sponsor  was  without 
fault  or  had  good  cause  for  failure  to 
provide  correct  information  in  accord 
with  its  approved  State  Plan  procedure 
and  neither  sponsor  nor  alien  would  be 
liable  for  the  overpayment. 

Strikers  [Section  233.106  of  Interim 
Regulations) 

The  statute  contains  a  new  provision 
which  requires  States  to  deny  AFDC 
benefits  to  persons  participating  in  a 
strike.  Previously,  the  program  did  not 
specifically  prohibit  AFDC  benefits  to 
those  who  were  engaged  in  a  strike. 
Regulations,  however,  did  give  States 
the  option  of  prohibiting  payment  to 
AFDC-UP  families  if  the  qualifying 
parent’s  unemployment  resulted  from 
participation  in  a  labor  dispute. 

The  new  regulation  requires  that  the 
State  plan  must  provide  for  the  denial  of 
AFDC  benefits  to  strikers.  The  statute 
provides  for  this  denial  of  benefits  to 
any  family  for  any  month  in  which  any 
caretaker  relative  is  participating  in  a 
strike  on  the  last  day  of  that  month.  We 
interpret  this  portion  of  the  regulation  to 
apply  to  any  caretaker  relative, 
regardless  of  whether  that  relative  is 
legally  or  non-legally  liable  for  the 
support  of  the  dependent  child  and 
regardless  of  whether  that  relative  is 
needy  or  non-needy.  The  regulation  also 
provides  that  the  State  must  deny  AFDC 
benefits  to  any  individual  (other  than 
the  caretaker  relative)  for  any  month  in 
which  that  individual  is  participating  in 
a  strike  on  the  last  day  of  the  month.  If 
the  individual  is  the  only  dependent 
child  in  the  family,  the  State  will  deny 
assistance  for  the  family.  If  the 
individual  is  one  of  several  children  or 
other  individuals  in  the  family,  the  State 
will  deny  assistance  for  that  individual 
and  will  not  take  into  account  that 


individual’s  needs  in  determining  the 
need  for  assistance. 

The  regulations  require  States  to 
define  a  “strike”  according  to  the 
National  Labor  Relations  Board  (NLRB) 
definition  (29  U.S.C  142)  or  any  other 
definition  of  the  term  that  is  currently  in 
State  law.  We  considered  several 
alternatives,  including  allowing  the 
States  to  define  the  term,  requiring  the 
States  to  use  a  Federal  definition  or 
another  definition  of  the  term  in  State 
law  or  rules  which  the  State  already 
uses  for  any  other  State  purpose,  or 
requiring  a  Federal  definition  of  a  strike. 
We  decided  to  permit  States  to  use  the 
NLRB  statute  or  a  definition  already  in 
State  law.  The  regulations  require  States 
to  define  “participating  in  a  strike"  in 
their  State  plan.  'The  State  must  deny 
assistance  for  any  month  in  which  t^ 
caretaker  relative  or  other  individual 
participates  in  a  strike  on  the  last  day  of 
the  month. 

If  the  caretaker  relative  or  individual 
is  participating  in  a  strike  on  the  last 
day  of  the  month  and  if  the  payment  for 
that  month  has  been  made,  the  State 
must  recoup  that  payment  and  take 
action  to  stop  fufore  payments  where  it 
is  anticipated  that  the  strike  will 
continue.  States  must  use  regular 
recoupment  procedures  in  these 
instances. 

Limit  of  Dependent  Child  (Section 
233.90  of  Interim  Regulations) 

The  provision  limits  AFDC  eligibility 
to  children  under  age  18.  or  at  State 
option,  children  under  age  19  who  are 
full-time  students  reasonably  expected 
to  complete  a  program  of  secondary 
school  (or  the  equivalent  level  of 
vocational  or  technical  training)  before 
reaching  age  19.  For  example,  an  18  year 
old  who  wW  complete  high  school 
before  reaching  age  19  is  eligible. 
However,  an  individual  who  will 
become  19  before  completing  high 
school  is  ineligible  once  he  or  ste 
reaches  18.  Also  an  18  year  old  who  has 
completed  high  school  and  who  is  in  a 
vocational  training  program  that  will  be 
completed  before  he  or  she  reaches  19  is 
ineli^ble.  This  is  the  case  because  after 
a  child  reaches  18,  eligibility  for  AFDC 
may  continue  only  until  die  secondary 
education  or  equivalent  training  is 
completed.  • 

The  major  issue  considered  in 
developing  the  regulation  was  whether 
we  should  provide  Federal  definitions 
for  “full-time  student”  and  other  terms 
used  in  the  statute.  The  decision  was 
that  it  shall  be  left  to  each  State  to 
define  full-time  student  in  accordance 
with  State  law.  to  detennine  which 
vocational  or  technical  training  courses 
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are  equivalent  to  the  level  of  secondary 
school,  and  to  decide  which  factors  the 
State  agency  will  consider  in  deciding 
whether  an  individual  may  reasonably 
be  expected  to  complete  the  program  of 
study  or  training  before  reaching  age  19. 
Leaving  these  definitions  to  each  State 
permits  State  maximum  flexibility  to 
develop  definitions  that  are  consistent 
with  their  own  State  laws  and  Board  of 
Education  policies. 

Adjustment  of  Incorrect  Payments 
(Section  233.20(a)(12)  of  Interim 
Regulations) 

Under  prior  regulations  States  were 
allowed,  but  not  required,  to  collect 
overpayments.  If  they  collected 
overpayments  they  had  to  also  make 
underpayments.  In  cases  where  the 
overpayment  was  caused  by  a 
recipient's  willful  withholding  of 
information,  recovery  could  be  made 
from  any  income  and  resources  and  the 
assistance  payment.  However,  the  State 
had  to  determine  that  the  monthly 
amount  to  be  recovered  would  not  cause 
undue  hardship.  In  cases  where  the 
recipient  did  not  willfully  withhold 
information  the  State  could  recover  only 
from  any  available  income  and 
resources. 

States  could  waive  overpayments  and 
underpayments  where  administrative 
cost  exceeded  the  amount  to  be 
recovered  or  paid.  Corrective 
underpayments  were  not  considered  as 
income  or  resources  for  purposes  of 
determining  the  recipient’s  continuing 
eligibility  and  amount  of  assistance. 

Based  on  the  new  legislative 
provision,  these  regulations  require  that 
each  State  must  attempt  to  recover  all 
overpayments.  The  State  must  also  pay 
all.  underpayments  to  current  recipients. 
There  is  no  distinction  between  willful 
and  non-willful  withholding  of 
information  by  the  recipient.  States  must 
promptly  take  all  reasonable  and 
practical  steps  to  correct  and  collect  any 
overpayment  that  is  known  to  the  State. 
A  State  may  recover  each  month  from 
any  income,  liquid  resources  and 
assistance  payments  as  long  as  the 
assistance  unit  retains  from  its 
combined  income,  liquid  resources,  and 
assistance  payment  an  amount  equal  to 
90%  of  the  amount  payable  under  the 
State’s  plan  to  an  assistance  unit  of  the 
same  composition  with  no  other  income. 

In  cases  where  the  assistance  unit 
which  received  the  overpayment  is  no 
longer  eligible,  or  the  person  responsible 
for  the  overpayment  has  left  the 
household,  a  State  under  its  appropriate 
laws,  can  recover  from  the  individual 
who  caused  the  overpayment  or  from 
any  other  individual  who  was  a  member 
of  overpaid  assistance  unit. 


Any  underpayment  must  be  promptly 
corrected  if  the  afi^ected  assistance  unit 
is  currently  eligible — or  would  have 
been  currently  eligible  if  the  error  had 
not  occurred.  However,  no 
underpayments  to  other  former 
recipients  can  be  matched  because  they 
are  no  longer  in  current  need.  Corrective 
payments  cannot  be  considered  as 
income  or  as  a  resource  either  in  the 
month  the  payment  is  made  or  in  the 
following  month. 

The  statutory  language  does  not 
address  the  issue  of  waivers  for  cost 
effectiveness.  The  Act  requires 
correction  of  “any"  overpayment  or 
underpayment.  We  believe  that  it  is  cost 
effective  to  attempt  to  recover  all 
overpayments.  If  an  attempt  is  not 
made,  it  caimot  be  determined  that  the 
overpayment  could  not  be  recovered. 
Furthermore,  we  believe  there  is  a 
deterrent  effect.  Also,  other  unrelated 
overpayments  are  often  discovered.  In 
all  situations  in  which  the  overpayment 
is  made  to  a  current  recipient,  recovery 
must  be  accomplished  either  through 
direct  reimbursement  and/or  from  the 
grant. 

If  an  assistance  unit  has  both  an 
outstanding  overpayment  and  an 
underpayment,  the  State  may  offset  one 
against  Ae  other  before  adjusting  the 
incorrect  payment. 

Where  a  former  recipient  with  an 
outstanding  overpayment  reapplies  and 
is  found  to  be  eligible  the  State  must 
recover  the  overpayment  considering 
the  current  income,  resources,  and 
assistance  payment  of  the  recipient  in 
determining  the  monthly  recovery 
amount.  Similarly,  the  State  must  make 
corrective  payments  to  a  former 
recipient  who  has  an  outstanding 
underpayment,  who  reapplies  and  is 
found  to  be  eligible. 

Other  Issues 

In  the  course  of  consulting  with  States 
over  these  implementing  regulations, 
there  is  a  related  issue  which  merits 
brief  discussion — the  extent  to  which 
timely  notice  must  be  given  and 
recipients  can  file  for  hearings  and 
request  that  aid  be  paid  pending  the 
hearing  decision  based  on  individual 
case  changes. 

The  current  regulations  at  45  CFR 
205.10  are  unchanged  and  still  apply. 
When  changes  in  either  State  or  Federal 
law  require  automatic  grant  adjustment 
for  classes  of  recipients,  timely  notice 
must  be  given  at  least  10  days  prior  to 
the  action  which  includes  a  statement  of 
the  intended  action,  the  reason,  a 
reference  to  the  specific  change  in  law 
requiring  such  action  and  a  statement  of 
the  circumstances  under  which  a 


hearing  may  be  obtained  and  assistance 
continued. 

A  hearing  need  not  be  granted  in 
these  instances  unless  the  reason  for  an 
individual  appeal  is  an  incorrect  grant 
computation.  For  example,  if  the 
recipient  wishes  to  appeal  his 
termination  because  he  is  age  19  and  in 
high  school,  a  hearing  need  not  be 
granted.  However,  if  the  recipient 
disagrees  with  his  or  her  termitiation  of 
assistance  because  he  or  she  has  only 
received  the  $30  and  one  third  for  3 
months  and  not  4.  a  hearing  must  be 
granted.  Similarly,  aid  paid  pending  the 
hearing  decision  is  not  required  if  the 
sole  issue  is  one  of  State  or  Federal  law 
or  policy. 

The  asterisks  used  throughout  the 
regulatory  text  represent  material  within 
a  codified  paragraph  or  section  that  is 
not  being  amended  by  these  interim 
regulations. 

These  regulations  are  issued  under  the 
authority  of  Section  1102  of  the  Social 
Security  Act,  as  amended,  49  Stat.  647, 
as  amended;  42  U.S.C.  1302.  _ 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.808  Public  Assistance 
Maintenance  Assistance  (State  Aid]) 

Dated:  September  2, 1981. 

Paul  B.  Simmons, 

Acting  Commissioner  of  Social  Security. 

Approved:  September  3, 1981. 

Richard  S.  Schweiker, 

Secretary  of  Health  and  Human  Services. 

PART  205— GENERAL 
ADMINISTRATION— PUBLIC 
ASSISTANCE  PROGRAMS 

Part  205  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

1.  Section  205.10  is  amended  by 
revising  paragraph  (a](5]  to  read  as 
follows: 

§205.10  Hearings. 

(a)  State  plan  requirements.  *  *  * 

(5]  An  opportunity  for  a  hearing  shall 
be  granted  to  any  applicant  who 
requests  a  hearing  because  his  or  her 
claim  for  financial  assistance  is  denied, 
or  is  not  acted  upon  with  reasonable 
promptness,  and  to  any  recipient  who  is 
aggrieved  by  any  agency  action 
resulting  in  suspension,  reduction, 
discontinuance,  or  termination  of 
assistance,  or  determination  that  a 
protective,  vendor,  or  two-party 
payment  should  be  made  or  continued. 
A  hearing  need  not  be  granted  when 
either  State  or  Federal  law  requires 
automatic  grant  adjustments  for  classes 
of  recipients  unless  the  reason  for  an 
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individual  appeal  is  incfurect  grant 
computation. 

***** 

2.  A  new  {  206.80  is  added  to  read  £i8 
follows: 

§205.80  Evataaflon  of  the  Work  Incentive 
Demonstrakon  Program. 

(a)  If  a  State  plan  fw  AFDC  mder  title 
rV-A  of  the  Social  Security  Act  provides 
for  single  State  agency  operation  of  a 
Work  Incentive  Demonstration  program 
under  the  provisions  of  section  445  of 
title  rv  of  the  Social  Security  Act,  the 
State  is  required  to  report  data  which 
the  Secretary  determines  to  be 
necessary  to  carry  out  his  responsibility 
to  evaluate  the  demonstration  program. 
The  report  shall  include,  but  not  be 
limited  to,  such  data  as — 

(1)  Number  of  registrants; 

(2)  Number  of  registrants  who  enter 
full-time  employment; 

(3)  Niunber  of  registrants  who  entered 
employment  who  are  still  employed  30 
days  later; 

(4)  Number  of  registrants  whose 
ATOC  grants  are  reduced  or  terminated 
because  of  participation  in  a  work 
incentive  demonstration  program;  and 

(5)  Amount  of  reduction  in  AFDC 
grants  due  to  participation  in  a  work 
incentive  demonstration  program. 

(b)  Such  data  are  to  be  reported  at  a 
schedule  to  be  determined  by  the 
Secretary,  but  not  more  frequently  than 
quarterly.  _ 

(c)  The  State  agency  shall  cooperate 
with  the  Department  in  the  required 
evaluation  of  the  work  incentive 
demonstration  program. 

PART  206— APPLICATION, 
DETERMINATION  OF  ELIGIBILITY  AND 
FURNISHING  ASSISTANCE— PUBLIC 
ASSISTANCE  PROGRAMS 

Part  206  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

3.  Section  206.10  is  amended  by 
removing  paragraph  (a)(l)(vi)  and  by 
revising  paragraph  (a](4)  to  read  as 
follows: 

§  206.10  Application,  determination  of 
eligibility  and  furnishing  of  assistance. 

{Oi)  State  plan  requirements.  *  *  * 

***** 

(4)  Adequate  notice  shall  be  sent  to 
applicants  and  recipients  to  indicate 
that  assistance  has  been  authorized 
(including  the  amount  of  financial 
assistance)  or  that  it  has  been  denied  or 
terminated.  Under  this  requirement 
adequate  notice  means  a  written  notice 
that  contains  a  statement  of  the  action 
taken,  and  the  reasons  for  and  specific 
regulations  supporting  such  action,  and 


an  explanation  of  the  hidividual's  right 
to  request  a  hearing. 

***** 

PART  233— COVERAGE  AND 
CONDITIONS  OF  EUGeiLITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

Part  238  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  finlh  below: . 

4.  Section  233.10  is  amended  by 
revising  paragraph  (b)(2)(ii)(oK^)  ti>  read 
as  follows: 

§  233.10  General  provisions  regarding 
coverage  and  eligibility. 
***** 

(b)  Federal  financial  participation. 

H  H  *  *  it 

(2)  *  *  * 

(ii)  AFDC— for 

(o)  *  *  * 

(1)  Under  the  age  of  18,  or  age  18  if  a 
full-time  student  in  a  secondary  school, 
or  in  the  equivalent  level  of  vocational 
or  technical  training,  and  reasonably 
expected  to  complete  the  program 
before  reaching  age  10; 
***** 

5.  Section  233.20  is  amended  by 
revising  paragraph  (a](2](v]  to  read  as 
follows: 

§  233.20  Need  and  amount  of  assistance. 

(e)  Requirements  for  State 
plans.  *  *  * 

(2)  Standards  of  assistance.  *  *  * 

(v)  If  the  State  agency  includes  special 
need  items  in  its  standard,  (A)  describe 
those  that  will  be  recognized  and  the 
circumstances  under  which  they  will  be 
included,  and  (6)  provide  that  they  will 
be  considered  for  all  applicants  and  ^ 
recipients  requiring  them.  Expenses 
related  to  or  necessitated  by  a 
recipient's  participation  in  a  CWEP 
project,  established  under  45  CFR  238.20, 
may  not  be  included  as  a  special  need. 

6.  Section  233.20  is  amended  by 
revising  paragraphs  (a)(3),  (a)(3)(i). 
(a)(3)(ii)  (B).  (D).  (E).  (a)(3)  (iii),  (viii), 
(xi)-(xiii),  (a)(4).  (a)(6)(ix).  (a)(7),  by 
removing  paragraph  (a)(7)(ii),  by  revising 
paragraphs  (a)(ll)  and  (a)(12).  and  by 
adding  a  new  paragraph  (a)(13)  to  read 
as  follows:  ' 

§  233.20  Need  and  amount  of  assistance. 

[a]  Requirements  for  State  plans.*  *  * 

(3)  Income  and  resources.  OAA, 
ATOC,  AB,  APTD,  AABD.  (i)  Specify  the 
amount  and  types  of  real  and  personal 
property,  including  liquid  assets,  that 
may  be  reserved,  i.e..  retained  to  meet 
the  current  and  future  needs  while 
assistance  is  received  on  a  continuing 


basis.  (A)  In  OAA,  AB,  APTD,  and 
AABD.  in  additkm  to  the  home,  personal 
effects,  auttwiobile  and  income 
producing  {Hoperty  allowed  by  the 
agency,  the  amount  of  real  and  personal 
property,  including  liquid  assets,  that 
can  be  reserved  fw  each  individual 
recipient  shall  not  be  in  excess  of  two 
thousand  doHars.  Policies  nmy  allow 
reasonable  profxvtions  of  income  from 
businesses  or  ftums  to  be  used  to 
increase  capital  assets,  so  that  inctnne 
may  be  increased;  and  (B)  in  AFDC — 
The  amount  of  real  and  personal 
property  that  can  be  reserved  for  each 
assistance  unit  shall  not  be  in  excess  of 
one  thousand  dollars  equity  value  (or 
such  lesser  amount  as  tiie  State  specifies 
in  its  State  plan)  excluding  only — 

(7)  Ibe  home  which  is  the  usual 
residence  of  the  assistance  unit; 

[2]  One  automobile,  up  to  $1,500  of 
equity  value  or  such  lower  limit  as  the 
State  may  specify  in  the  State  plan;  and 

(3)  At  State  option,  basic  maintenance 
items  essential  to  day-to-day  living  such 
as  clothes,  furniture  and  other  similarly 
essential  items  of  limited  value. 

(ii)*  *  * 

(B)  In  determining  financial  eligibility 
and  the  amount  of  tiie  assistance 
payment  all  remaining  income  (except 
unemployment  compensation  received 
by  an  imemployed  principal  earner)  at 
the  State’s  option,  be  considered  in 
relation  to  the  State’s  need  standard,  or 
the  State’s  payment  standard. 
Unemployment  compensation  received 
by  an  unemployed  principal  earner  shall 
be  considered  only  by  subtracting  it 
firom  the  amoimt  of  the  assistance 
payment  after  the  payment  has  been 
determined  imder  the  State’s  payment 
method; 

***** 

(D)  Net  income  available  for  current 
use  and  currently  available  resources 
shall  be  considered;  income  and 
resources  are  considered  available  both 
when  actually  available  and  when  the 
appbcant  or  recipient  has  a  legal 
interest  in  a  liquidated  sum  and  haathe 
legal  ability  to  make  such  sum  available 
for  support  and  maintenance.  For  AFDC 
when  the  assistance  unit’s  income  after 
application  of  applicable  disregards 
exceeds  the  State  need  standard  for  the 
family  (unless  such  excess  was  caused 
by  a  regular  and  periodic  extra 
paychei^  from  a  recurring  income 
source,  in  which  case  see  S 233.24(d)), 
the  family  will  be  ineligible  for  aid  for 
the  numl^r  of  full  months  derived  by 
dividing  this  total  income  by  the  need 
standard  applicable  to  the  family 
starting  with  the  month  in  which  the 
income  is  received.  Any  income 
remaining  after  this  calculation  is 
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treated  as  income  received  in  the  first 
month  following  the  period  of 
ineligibility. 

(E)  Income  and  resources  will  be 
reasonably  evaluated.  Resources  will  be 
evaluated  according  to  their  equity 
value. 

For  purposes  of  this  paragraph  (a)(3): 
Automobile  means  a  passenger  car  or 
other  motor  vehicle  used  to  provide 
transportation  of  persons  or  goods; 

Equity  value  means  fair  market  value 
minus  encumbrances  (legal  debts);  Fair 
market  value  means  the  price  an  item  of 
a  particular  make,  model,  size,  material 
or  condition  will  sell  for  on  the  open 
market  in  the  geographic  area  involved 
(If  a  motor  vehicle  is  especially 
equipped  with  apparatus  for  the 
handicapped,  the  apparatus  shall  not 
increase  the  value  of  the  vehicle);  Liquid 
assets  are  those  properties  in  the  form  of 
cash  or  other  Anancial  instruments 
which  are  convertible  to  cash  and 
include  savings  accoimts,  checking 
accounts,  sto^s,  bonds,  mutual  fund 
shares,  promissory  notes,  mortgages, 
loan  value  of  insurance  policies,  and 
similar  properties;  Need  standard  means 
the  money  value  assigned  by  the  State 
to  the  basic  and  special  needs  it 
recognizes  as  essential  for  applicants 
and  recipients; 

(hi)  States  may  prorate  income 
received  by  individuals  employed  on  a 
contractual  basis  over  the  period  of  the 
contract  or  may  prorate  intermittent 
income  received  quarterly,  semi¬ 
annually,  or  yearly  over  Ae  period 
covered  by  the  income.  They  may  use 
the  prorated  amount  to  determine  need 
under  §233.23  and  the  eunount  of  the 
assistance  payment  under  §§  233.24  and 
233.25. 

*  *  *  *  « 

(viii)  Provide  that:  (A)  payment  will  be 
based  on  the  determination  of  the 
amount  of  assistance  needed;  (B)  if  full 
individual  payments  are  precluded  by 
maximums  or  insufAcient  funds, 
adjustments  will  be  made  by  methods 
applied  unifonnly  statewide;  (C)  no 
payment  of  aid  shall  be  made  to  an 
individual  in  any  month  in  which  the 
amoimt  of  aid  prior  to  any  adjustments 
is  determined  to  be  less  than  $10;  and 
(D)  an  individual  who  is  denied  aid 
solely  because  of  the  limitation  specified 
in  (C)  of  this  paragraph  shall  be  deemed 
a  recipient  of  aid  for  all  other  purposes 
except  participation  in  the  Community 
Work  ^perience  Program. 
*****  ' 

(xi)  In  the  case  of  AFDC  if  the  State 
chooses  to  count  the  value  of  the  food 
stamp  coupons  as  income,  provide  that 
the  State  plan  shall  (A)  Identify  the 
amount  for  food  included  in  its 


assistance  and  payment  standards  for 
an  assistance  unit  of  the  same  size  and 
composition.  (States  which  have  a  Aat 
grant  system  must  estimate  the  amount 
based  on  historical  data  or  some  other 
justiAable  procedure.);  and  (B)  Specify 
the  amount  of  such  food  stamp  coupons 
that  it  will  count  as  income.  Under  this 
requirement,  the  amount  of  food  stamp 
coupons  which  a  State  may  count  as 
income  may  not  exceed  the  amount  for 
food  established  in  its  payment 
standard  for  an  assistance  unit  of  the 
same  size  and  composition. 

(xii)  In  the  case  of  AFDC  if  the  State 
chooses  to  count  the  value  of  the 
governmental  rent  or  housing  subsidies 
as  income,  provide  that  the  State  plan 
shall:  (A)  Identify  the  amount  for  shelter 
included  in  its  assistance  and  payment 
standards  for  an  assistance  unit  of  the 
same  size  and  composition.  (States 
which  have  a  Aat  grant  system  must 
estimate  this  amount  based  on  historical 
data  or  some  other  justiAable 
procedure.);  and  (B)  Specify  the  amount 
of  such  housing  assistance  that  it  will 
count  as  income.  Under  this 
requirement,  the  amount  of  such  rent  or 
housing  subsidies  which  a  State  may 
count  as  income  may  not  exceed  the 
amount  for  shelter  established  in  its 
payment  standard  for  assistance  unit  of 
the  same  size  and  composition. 

(xiii)  Under  the  AFDC  plan,  provide 
that  no  assistance  unit  is  eligible  for  aid 
in  any  month  in  which  the  imit’s  income 
exceeds  150  percent  of  the  State’s  need 
standard  for  a  family  of  the  same 
composition  (other  than  the  assistance 
payment),  without  application  of  the 
disregards  in  paragraph  (a)(ll)(i)  and  (ii) 
of  this  section,  except  in  States  Aat  do 
not  have  a  law  of  general  applicability, 
the-stepparents  disregards  in  (a)(ll)(vi), 
and  the  alien  sponsors  disregards  in  45 
CFR  233.51  must  be  applied  in  making 
this  determination. 

(4)  Disregard  of  income  in  OAA, 
AFDC,  AB.  APTD,  orAABD.  (i)  For  all 
programs  except  AFDC.  If  the  State 
chooses  to  disregard  income  from  all 
sources  before  applying  other  provisions 
for  disregarding  or  setting  aside  income, 
specify  the  amount  that  is  Arst  to  be 
disregarded,  but  not  more  than  $7.50  per 
month,  of  any  income  of  an  individual, 
child  or  relative  claiming  assistance.  All 
income  must  be  included  such  as  social 
security  or  other  beneAts,  earnings, 
contributions  Aom  relatives,  or  other 
income  the  individual  may  have. 
***** 

(6)*  *  * 

(ix)  In  the  case  of  an  applicant  or 
recipient  of  AFDC,  "earned  income" 
shall  include  the  amount  of  advance 


payments  of  the  earned  income  credit 
for  which  he  or  she  is  eligible. 

(A)  If  an  individual  applying  for  or 
receiving  AFDC  has  on  file  with  his 
employer  an  Earned  Income  Credit  (EIC) 
Advance  Payment  CertiAcate  (Form  W- 
5)  for  the  current  taxable  year  and  is,  in 
fact,  receiving  the  advance  payments, 
the  State  agency  shall  include  that 
amount  as  earned  income  of  the 
individual  in  the  month  received. 

(B) (i)  If  an  individual  applying  for  or 
receiving  AFDC  has  earned  income  but 
has  not  Aled  with  his  employer  an 
Earned  Income  Advance  Payment 
CertiAcate  (Form  W-5)  or  has  Aled  a 
Form  W-5  but  has  not  received  any 
advance  payment,  the  State  agency  shall 
include  as  earned  income  of  the 
individual  the  advance  payment  that 
would  be  payable  if  a  certiAcate  had 
been  filed  or  the  amount  that  will  be 
paid  pursuant  to  the  certiAcate  that  has 
been  Aled.  The  State  agency,  in  order  to 
count  the  advance  payment  not  actually 
received,  must  determine  that  the 
individual  will  be  eligible  to  claim  the 
earned  income  credit  on  his  Federal 
income  tax  retium  for  that  taxable  year 
and  can,  in  fact,  receive  it  as  an  advance 
payment. 

[2]  In  order  to  determine  in  advance 
whether  an  individual  will  be  eligible  to 
receive  the  earned  income  credit,  the 
State  agency  must  determine  that  the 
individual  will  meet  the  requirements 
speciAed  in  the  Internal  Revenue  Code 
under  26  U.S.C.  43  and  3507,  and  under 
the  corresponding  regulations  at  26  CFR 
1.43-1, 1.43-2,  31.3507-1  and  31.3507-2 
which  establish  eligibility  criteria  for 
receipt  of  the  earned  income  credit  and 
advance  payments  of  the  credit 

(3)  In  order  to  determine  the  amount 
that  would  be  received  if  an  individual 
Aled  an  Earned  Income  Advance 
Payment  CertiAcate  with  his  employer, 
the  State  agency  must  consult  the  tables 
provided  by  the  Secretary  of  the 
Treasury. 

[4]  In  determining  whether  an 
individual  meets  the  support  or 
maintenance  of  household  test  as 
required  by  the  Internal  Revenue  Code, 
the  State-agency  may  not  include  the 
amoimt  of  AFDC  received  by  the 
individual. 

(5)  The  State  agency  must  reconcile  at 
the  end  of  the  lax  year  any  differences 
between  the  amount  of  the  EIC  assumed 
and  actually  received  by  the  recipient 
Any  underpayment  should  be  paid  to 
current  recipients  and  any  overpayment 
recovered. 

***** 

(7)  Disregard  of  earned  income; 
method.  Provide  that  for  other  than 
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AFDC,  the  following  method  will  be 
used  for  disregarding  earned  income: 

***** 

(ii)  In  applying  the  disregard  of 
income  under  paragraph  (a}(ll)(ii]  of 
this  section  to  an  applicant  for  ATOC, 
there  will  be  a  preliminary  step  to 
determine  whether  the  assistance  unit  in 
which  he  or  she  is  a  member  is  eligible 
without  the  application  of  any  AFDC 
provisions  for  the  disregard  in  (a](ll)(ii) 
by  applying  the  unit's  earnings  (less  the 
disregards  in  (a)(ll](i)  and  (a](ll)(iv) 
and  in  §  233.51)  and  all  other  income  to 
the  State’s  standard  of  need.  This 
preliminary  step  does  not  apply  if  the 
assistance  unit  received  assistance  in 
one  of  the  four  months  prior  to  the 
month  of  application. 
***** 

(11)  Disregard  of  income  applicable 
only  to  AFDC.  (i)  For  purposes  of 
eligibility  determination  and  beneht 
calculation: 

(A)  Disregard  all  of  the  monthly 
earned  income  of  each  child  receiving 
AFDC  if  the  child  is  a  full-time  student 
or  is  a  part-time  student  who  is  not  a 
full-time  employee.  A  student  is  one 
who  is  attendiiig  a  school,  college,  or 
university  or  a  course  of  vocational  or 
technical  training  designed  to  fit  him  or 
her  for  gainful  employment  and  includes 
a  participant  in  the  Job  Corps  program 
under  the  Comprehensive  ^ployment 
and  Training  Act  of  1973  (CETA). 

(B)  Disregard  from  the  monthly  earned 
income  of  each  individual  other  than  a 
student  referred  to  in  (A)  whose  needs 
are  included  in  the  eli^bility 
determination  or  who  is  receiving 
assistance: 

(i)(/)  The  first  $75  (or  a  lesser  amount 
in  the  case  of  an  individual  not  engaged 
in  full-time  employment  or  not  employed 
throughout  the  month).  The  State  agency 
shall  have  in  place  a  procedure  under 
which  it  determines  and  applies  a 
disregarded  amoimt  less  than  $75.  For 
purposes  of  treating  self-employment 
income,  the  State  must  specify  in  its 
plan  that  those  self-employment  work 
expenses  directly  related  to  producing 
the  goods  or  services  and  without  which 
the  goods  or  services  could  not  be 
produced  shall  be  excluded.  However, 
items  such  as  depreciation,  personal 
business  and  entertainment  expenses, 
personal  transportation,  purchase  of 
capital  equipment  and  payments  on  the 
principal  of  loans  for  capital  assets  or 
durable  goods  shall  not  be  excluded,  (ii) 
An  amount  equal  to  the  actual  cost,  but 
not  to  exceed  $160  (or  a  lesser  amount  in 
the  case  of  an  individual  not  engaged  in 
full-time  employment  or  not  employed 
throughout  the  month),  for  the  care  of 
each  dependent  child  or  incapacitated 


adult  living  in  the  same  home  and 
receiving  AFDC  The  State  agency  shall 
have  in  place  a  procedure  under  which 
it  determines  and  applies  a  disregarded 
amount  less  than  $160. 

(ii)  For  individuals  found  otherwise 
eligible  to  receive  assistance  or  who 
have  received  assistance  in  one  of  the  4 
months  prior  to  the  month  of 
application,  where  appropriate,  the 
State  must  also  disregard  from  the 
individual's  earned  income  $30  plus  one- 
third  of  his  earned  income  not  already 
disregarded.  However,  the  State  may 
not  provide  the  disregard  to  an 
individual  after  the  fourth  consecutive 
month  (any  month  for  which  the  unit 
loses  the  $%  plus  one-third  disregard 
because  of  a  provision  in  subparagraph 

(iii)  of  this  section,  shall  be  considered 
as  one  of  these  months)  it  has  been 
applied  to  his  earned  income  unless  he 
is  not  a  recipient  of  aid  for  12 
consecutive  months. 

(iii)  The  applicable  earned  income 
disregards  in  subparagraphs  (i)(C)  and 
(ii)  of  this  paragraph  do  not  apply  to  the 
earned  income  of  the  individual  for  the 
month  in  which  one  of  the  following 
conditions  apply  to  him: 

(A)  An  individual  terminated  his 
employment  or  reduced  his  earned 
income  without  good  cause  (as  specified 
in  the  State  plan)  within  the  period  of  30 
days  preceding  such  month; 

(B)  An  individual  refused  without 
good  cause  (as  specified  in  the  State 
plan)  within  the  period  of  30  days 
preceding  such  month  to  accept 
employment  in  which  he  is  able  to 
engage  which  is  offered  through  the 
public  employment  offices  of  die  State, 
or  is  otherwise  offered  by  an  employer  if 
the  offer  of  such  employer  is  determined 
by  the  State  or  local  agency 
administering  the  State  plan,  after 
notification  by  him,  to  be  a  bona  fide 
offer  of  employment; 

(C)  An  individual  failed  without  good 
cause  (as  specified  in  the  State  plan)  to 
make  a  timely  report  of  that  income  as 
defined  in  §  233.27;  or 

(D)  The  individual  voluntarily 
requests  assistance  to  be  terminated  for 

^the  sole  purpose  of  avoiding  receiving 
the  $30  and  one-third  disregard  for  four 
consecutive  months. 

(iv)  The  treatment  of  earned  income 
and  expenses  under  WIN  is  as  follows: 

(A)  For  earned  income  finim  regultir 
employment  or  on-the-job  training, 
pursuant  to  section  432(b)(1)  of  the  Act 
the  disregards  in  subparagraphs  (i)(C) 
and  (ii)  of  this  section  shall  apply. 

(B)  For  institutional  and  work 
experience  training,  pursuant  to  section 
432(b)(2)  of  the  Act,  the  $30  monthly 
incentive  payment  and  the 
reimbursement  for  training  related 


expenses  made  by  the  manpower 
agency  are  totally  disregarded;  and 

(C)  For  public  service  employment, 
pursuant  to  section  432(b)(3)  of  the  Act, 
work  related  expenses  (the  disregards  in 
subparagraphs  (i)(C)  (1)  and  [2})  are 
deducted,  but  the  $30  plus  one-third 
disregard  of  subparagraph  (ii)  does  not 
apply. 

(v)  In  States  that  do  not  have  laws  of 
general  applicability,  whenever  a 
stepparent  of  an  AFDC  child  is  living  in 
the  same  household  as  the  child  provide 
for  the  disregard  ofi  (A)  The  first  $75  of 
the  gross  earned  income  of  the 
stepparent  if  he  or  she  is  employed  full¬ 
time.  The  State  agency  shall  have  in 
place  a  procedure  under  which  it 
determines  and  applies  a  disregarded 
amount  less  than  ^5  for  stepparents 
who  are  not  employed  on  a  full-time 
basis  or  not  employed  throughout  the 
month;  (B)  An  additional  amount  for  the 
support  of  the  stepparent  and  any  other 
in^viduals  who  are  living  in  the  home, 
but  whose  needs  are  not  taken  into 
account  in  making  the  AFDC  eligibility 
determinations  and  are  claimed  by  the 
stepparent  as  dependents  for  purposes 
of  determining  his  or  her  Federal 
personal  income  tax  liability.  This 
disregarded  amount  shall  equal  the 
State’s  need  standard  amount  for  a 
family  group  of  the  same  composition  as 
the  stepparent  and  those  other 
individuals  described  in  the  preceding 
sentence;  (C)  Amounts  actually  paid  by 
the  stepparent  to  individuals  not  living 
in  the  home  but  who  are  claimed  by  him 
or  her  as  dependents  for  purposes  of 
determining  his  or  her  Federal  personal 
income  tax  liability;  and  (D)  Payments 
by  such  stepparent  of  alimony  or  child 
support  wi&  respect  to  individuals  not 
living  in  the  household.  All  of  the 
stepparent’s  remaining  income  shall  be 
assumed  available  to  the  assistcmce 
unit 

(12)  Recoupment  of  overpayments  and 
correction  of  underpayments  for 
programs  other  than  AFDC.  *  *  * 

(13)  Recovery  of  overpayments  and 
correction  of  underpayments  for  AFDC. 
Specify  uniform  Statewide  policies  for 

(i)  Recovery  of  overpayments  of 
assistance,  including  overpayments 
resulting  from  assistance  paid  pending 
hearing  decisions. 

(A)  The  State  must  take  all  reasonable 
steps  necessary  to  promptly  correct  any 
overpayment 

(7)  Any  recovery  of  an  overpayment 
to  a  cuirent  assistance  unit  must  be 
recovered  through  repayment  by  the 
individual  (in  part  or  in  full)  or 
recovering  the  overpayment  by  reducing 
the  amount  of  any  aid  payable  to  the 
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assistance  unit  of  which  he  or  she  is  a 
member. 

[2]  If  recovery  is  made  form  the  grant, 
such  recovery  shall  result  in  the 
assistance  unit  retaining  from  the 
combined  aid  (family  income  and  liquid 
resources),  (without  application  of 
section  402(a)(8)  of  the  Act)  not  less 
than  90  percent  of  the  amount  payable 
under  the  State  plan  to  a  family  of  the 
same  composition  with  no  other  income. 

(B)  The  State  shall  recover  an 
overpayment  from  (1)  the  assistance  unit 
which  was  overpaid,  [2)  any  assistance 
unit  of  which  a  member  of  die  overpaid 
assistance  imit  has  subsequently 
become  a  member,  or  (J)  any  individual 
members  of  the  overpaid  assistance  unit 
whether  or  not  currently  a  recipient.  If 
the  State  recovers  from  individuals  who 
are  no  longer  recipients,  recovery  shall 
be  made  by  appropriate  action  under 
State  law  against  the  income  or 
resources  of  those  individuals. 

(C)  If  through  recoupment,  the  amount 
payable  to  the  assistance  unit  is  reduced 
to  zerp,  members  of  the  assistance  unit 
are  still  considered  recipient^  of  AFDC. 

(D)  In  cases  which  have  both  an 
underpayment  and  an  overpayment,  the 
State  will  offset  one  against  the  other  in 
correcting  the  payment. 

(ii)  Prompt  correction  of  any 
underpayments  to  current  recipients  and 
those  who  would  be  a  current  recipient 
if  the  error  causing  the  underpayment 
had  not  occurred.  Under  this 
requirement,  for  purposes  of  determining 
continued  eligibility  and  amount  of 
assistance,  such  retroactive  corrective 
payments  shall  not  be  considered  as 
income,  or  as  a  resource  in  the  month 
paid  nor  in  the  next  following  month. 

7.  Section  233.20  is  amended  by 
revising  paragraph  (b)(2)  and  by 
removing  paragraph  (b)(4). 

§  233.20  Need  and  amount  of  assistance. 
***** 

(b)  Federal  financial  participation; 
General.  *  •  * 

(2)  Federal  participation  is  available 
within  the  maximums  specified  in  the 
Federal  law,  when  the  payments  do  not 
exceed  the  amount  determined  to  be 
needed  under  the  statewide  standard, 
and  are  made  in  accordance  with  the 
State  method  for  determining'  the 
amount  of  the  payment,  as  specified  in 
45  CFR  233.24  and  233.25. 
***** 

6.  Section  233.21  is  amended  by 
revising  the  heading  and  by  revising 
paragraph  (a)  to  read  as  follows; 

§  233.21  Budgeting  methods  for  OA,  AB, 
APTO,  and  AABD. 

(a)  Requirements  for  State  plans.  A 
State  plan  for  OA,  AB,  APTD,  and 


AABD  shall  specify  if  assistance 
payments  shall  be  computed  using  a 
prospective  budgeting  system  or  a 
retrospective  budgeting  system.  A  State 
electing  retrospective  bu^eting  shall 
specify  which  options  it  selects  and  the 
State  plan  shall  state  that  it  shall  meet 
the  requirements  in  S§  233.21  through 
233.29.  Budgeting  methods  for  AFDC  are 
described  in  §§  233.31-233.37. 
***** 

10.  Section  233.30  is  redesignated  as 
§  233.39  and  is  amended  by  revising 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§233.39  Age. 

***** 

(b)  Federal  financial  participation. 

(1)  *  *  * 

(ii)  In  AFDC,  under  18  years  of  age;  or 
age  18  if  a  full-time  student  in  a 
secondary  school,  or  in  the  equivalent 
level  of  vocational  or  technical  training, 
and  reasonably  expected  to  complete 
the  program  before  reaching  age  19. 
***** 

11.  A  new  §  233.31  is  added  to  read  as 
follows: 

§  233.31  Budgeting  methods  for  AFDC. 

(a)  Requirements  for  State  plans.  A 
State  pltm  for  AFDC  shall  specify  that 
all  factors  of  eligibility  shall  be 
determined  prospectively  and  the 
amount  of  the  assistance  payment  shall 
be  determined  using  retrospective 
budgeting  as  provided  in  §§  233.31- 
233.37  except  as  provided  in  §  233.34. 
Budgeting  methods  for  OA,  AB.  APTD, 
and  AABD  are  described  in  §§  233.21- 
233.29. 

(b)  Definitions.  The  following 
definitions  apply  to  §§  233^31  through 
233.37: 

(1)  “Prospective  budgeting”  means 
that  the  agency  shall  determine 
eligibility  (and  compute  the  amount  of 
assistance  for  the  first  one  or  two 
months)  based  on  its  best  estimate  of 
income  and  circumstances  which  will 
exist  in  that  month.  This  estimate  shall 
be  based  on  the  agency’s  reasonable 
expectation  and  Imowledge  of  current, 
past  or  future  circumstances. 

(2)  “Retrospective  budgeting”  means 
that  the  agency  shall  compute  the  ^ 
amount  of  assistance  for  a  payment 
month  based  on  actual  income  or 
circumstances  which  existed  in  a 
previous  month,  the  “budget  month.” 

(3)  “Budget  month"  means  the  fiscal 
or  calendar  month  from  which  the 
agency  shall  use  income  or 
circumstances  of  the  family  to  compute 
the  amount  of  assistance. 

(^  “Payment  month”  means  the  fiscal 
or  calendar  month  for  which  an  agency 
shall  pay  assistance.  Payment  is  based 
upon  income  or  circumstances  in  the 


budget  month.  In  prospective  budgeting, 
the  budget  month  end  the  payment 
month  are  the  same.  In  retrospective 
budgeting,  the  payment  month  follows 
the  budget  month. 

12.  A  new  §  233.32  is  added  to  read  as 
follows: 

§  233.32  Payment  and  budget  months 
(AFDC). 

A  State  shall  specify  in  its  plan  for 
AFDC  the  time  period  covered  by  the 
payment  (payment  month)  and  the  time 
period  used  to  determine  that  payment 
(budget  month)  and  whether  it  adopts 
(a)  a  one-month  or  two-month 
retrospective  system;  and  (b)  a  one- 
month  or  two-month  prospective  system 
for  the  initial  payment  months.  If  a  State 
elects  to  have  a  two-month  retrospective 
system  it  must  also  elect  a  two-month 
prospective  system. 

13.  A  new  §  233.33  is  added  to  read  as 
follows: 

§  233.33  Determining  eligibility 
prospectively  for  all  payment  months 
(AFDC). 

(a)  The  State  plan  for  AFDC  shall 
provide  that  the  State  shall  determine 
all  factors  of  eligibility  prospectively  for 
all  payment  months.  Thus,  the  State 
agency  shall  establish  eligibility  based 
on  its  best  estimate  of  income  and 
circumstances  which  will  exist  in  the 
month  for  which  the  assistance  payment 
is  made. 

(b)  When  a  IV-A  agency  receives  an 
official  report  of  a  child  support 
collection  it  shall  consider  that 
information  as  provided  in  §  232.20(a)  of 
this  chapter.  (§  232.20(a)  explains  the 
treatment  of  child  support  collections.) 

14.  A  new  §  233.34  is  added  to  read  as 
follows: 

§  233.34  Computing  the  assistance 
payment  In  the  Initial  one  or  two  months 
(AFDC). 

A  State  shall  compute  the  amount  of 
the  AFDC  payment  for  the  initial  month 
of  eligibility  and  at  the  option  of  the 
State  for  the  second  month — 

(a)  Prospectively  (except  as  in 
paragraphs  (b)  and  (c)  of  this  section);  or 

(b)  Retrospectively  if  the  applicant 
received  assistance  (or  would  have 
except  for  the  prohibition  on  payments 
of  less  than  $10)  for  the  immediately 
preceding  payment  month  (except  where 
the  State  pays  the  second  month  after 
application  prospectively):  or 

(c)  Retrospectively  if: 

(1)  Assistance  had  been  suspended  as 
defined  in  paragraph  (d)  of  this  section; 
and 

(2)  The  initial  month  follows  the 
month  of  suspension;  and 
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(3)  The  family's  circumstances  for  the 
initial  month  had  not  changed 
significantly  from  those  reported  in  the 
corresponding  budget  month,  e.g..  loss  of 
job.  . 

(d)  A  State  shall  suspend,  rather  than 
terminate,  assistance  when — 

(1)  The  agency  has  knowledge  pf,  or 
reason  to  believe  that  ineligibility  would 
be  only  for  one  payment  month;  and 

(2)  Ineligibility  for  that  one  payment 
month  was  caused  by  a  regular  and 
periodic  extra  paycheck  from  a  recurring 
income  source.  For  example,  States  may 
wish  to  suspend,  cases  that  would  have 
become  ineligible  periodically  because 
of  an  extra  payday  in  some  months. 

15.  A  new  §  233.35  is  added  to  read  as 
follows: 

§  233.35  Computing  the  assistance 
payment  after  the  initial  one  or  two  months 
(AFDC). 

The  State  plan  for  AFDC  shall 
provide: 

(a)  After  the  initial  one  or  two 
payment  months  of  assistance  under 

§  233.34,  the  amount  of  each  subsequent 
month’s  payment  shall  be  computed 
retrospectively,  i.e.,  shall  be  based  on 
income  and  other  relevant 
circumstances  in  the  corresponding 
budget  month  except  as  provided  in 
§  233.20(a)(3)(iii).  In  any  month  for 
which  an  individual  will  be  determined 
eligible  prospectively  and  will  be  added 
to  an  existing  AFDC  assistance  unit,  the 
State  must  reflect  the  individual's  needs 
in  the  payment  for  that  month. 

(b)  ^cept  as  provided  in  §  233.34(b), 
for  the  Hrst  month  in  which 
retrospective  budgeting  is  used  (whether 
in  the  second  month  of  eligibility  or  the 
third),  the  State  shall  not  count  income 
already  considered  for  the  first  payment 
month  which  is  not  of  a  continuous 
nahire. 

16.  A  new  §  233.36  is  added  to  read  as 
follows: 

§  233.36  Monthly  reporting  (AFDC). 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  State  plan  for  AJIDC 
shall  require  each  assistance  unit  to 
submit  a  report  form  to  the  agency 
monthly  on — 

(1)  Budget  month  income,  family 

-  composition,  and  other  circumstances 
relevant  to  the  amount  of  the  assistance 
payment;  and 

(2)  Any  changes  in  income,  resources, 
or  other  relevant  circumstances 
affecting  continued  eligibility  which  the 
assistance  unit  expects  to  occur  in  the 
current  month  or  in  futiure  months. 

(3)  Stepparent's  income  and  alien 

sponsor's  income  and  resources  where 
appropriate.  ^ 


(b)  A  State  may  exempt  categories  of 
recipients  from  reporting  each  month 
with  prior  approval  by  &e  Secretary. 

The  plan  shall  include  criteria  for 
assuring  (1)  that  exempted  cases  are 
unlikely  to  incur  changes  in 
circiunstances  from  month  to  month 
which  would  impact  their  eligibility  or 
amoimt  of  assistance  and  (2)  that  ^e 
administrative  cost  of  requiring  those 
categories  to  report  monthly  will  be 
greater  than  the  program  savings  which 
would  accrue. 

(c)  States  shall  also  direct  recipients 
to  report  infonnation  as  defined  in 
paragraph  (a)(2)  of  this  section  to  the 
agency  as  they  become  aware  of 
expected  changes  rather  than  waiting  to 
inform  the  State  on  the  monthly  report. 

17.  A  new  §  233.37  is  added  to  read  as 
follows: 

§  233.37  How  monthly  reports  are  treated 
and  what  notices  are  required  (AFDC). 

(a)  What  happens  if  a  campleted 
monthly  report  is  received  on  time. 

When  die  agency  receives  a  completed 
monthly  report  as  specified  in  §  233.36, 
and  if  all  eligibility  conditions  are  met  it 
shall  process  the  payment  The  agency 
shall  notify  the  recipient  of  any  changes 
from  the  prior  payment  and  the  basis  for 
its  determinations.  This  notice  must 
meet  the  requirements  of 

§  205.10(a)(4)(i)(B)  of  this  chapter  on 
adequate  notice  if  the  pajrment  is  being 
reduced  or  assistance  is  terminated  as  a 
result  of  information  provided  in  the 
monthly  report  The  notice  must  be 
mailed  to  arrive  no  later  than  the 
resulting  payment  or  in  lieu  of  the 
payment  A  recipient  has  10  days  from 
the  date  of  the  notice  to  request  a 
hearing. 

(b)  What  happens  if  a  completed 
monthly  report  is  not  received  by  the 
agency.  An  agency  may  terminate 
assistance  if  it  has  received  no  report  or 
has  received  only  an  incomplete  report 
as  defined  by  the  State.  In  this  case,  the 
agency  must  send  the  recipient  a  notice 
meeting  the  requirements  of 

§  205.10(a)(4)(i)(B)  to  arrive  not  later 
than  the  date  it  would  have  made 
payment  if  the  agency  had  received  a 
completed  monthly  report  on  time.  If  the 
recipient  notifies  the  agency  and  files  a 
completed  report  within  10  days  of  the 
date  of  this  notice,  the  agency  must 
accept  the  replacement  form  and  make  a 
payment  based  on  the  information  on 
the  form  if  the  information  indicates  that 
the  person  is  still  eligible.  If  the  recipient 
is  found  ineligible  or  eligible  for  an 
amount  less  ^an  the  prior  month's 
payment,  the  State  must  promptly  notify 
the  recipient  of  his  or  her  right  to  a  fair 
hearing  and  his  or  her  right  to  have 
assistance  reinstated.  A  recipient  has  10 


days  from  the  date  of  the  notice  to 
request  a  hearing. 

(c)  What  happens  if  a  completed 
monthly  report  is  received  but  is  not 
timely.  States  must  specify  in  their  plans 
a  definition  of  timeliness  related  to  the 
filing  of  a  monthly  report  and  the 
number  of  days  an  individual  has  to 
report  changes  in  earnings  which  impact 
eligibility.  States  must  iitiorm  recipients 
what  constitutes  timeliness  and  that  no 
disregard  of  earnings  as  described  in 
§  233.20(a)(ll)(iii)(C)  ($30  and  one-third, 
child  care,  and  work  expenses)  will  be 
applied  to  any  earnings  which  are  not 
reported  in  a  timely  manner.  If  the 
recipient  is  found  ineligible  or  eligible 
for  an  amoimt  less  than  the  prior 
month's  payment,  the  State  must 
promptly  notify  the  recipient  of  his  or 
her  right  to  a  fair  hearing  and  his  or  her 
right  to  have  assistance  reinstated.  A 
recipient  has  10  days  from  the  date  of 
the  notice  to  request  a  hearing. 

18.  Section  233.50  is  revised  to  read  as 
follows: 

S  233.50  Citizenship  and  alienage. 

A  State  plan  under  title  I  (OAA);  title 
IV-A  (AFDC);  titie  X  (AB);  titie  XTV 
(AFTD);  and  title  XVI  (AABD-disabled) 
of  the  Social  Security  Act  shall  provide 
that  an  otherwise  eligible  individual, 
dependent  child,  or  a  caretaker  relative 
or  any  other  person  whose  needs 
considered  in  determining  the  need  of 
the  child  or  relative  claiming  aid,  must 
be  either 

(a)  A  citizen,  or 

(b)  An  alien  lawfully  admitted  for 
permanent  residence  or  otherwise 
permanently  residing  in  the  United 
States  under  color  of  law,  including 
certain  aliens  lawfully  present  in  the 
United  States  as  a  result  of  the 
application  of  the  following  provisions 
of  the  Immigration  and  Nationality  Act: 

(1)  Section  207(c),  after  March  31, 

1981 — Aliens  Ad^tted  as  Refugees. 

(2)  Section  203(a)(7),  prior  to  April  1, 
1980 — Individuals  who  were  Granted 
Status  as  Conditional  Entrant  Refugees. 

(3)  Section  208 — Aliens  Granted 
Political  Asylum  by  the  Attorney 
General. 

(4)  Section  212(d)(5) — ^Aliens  Granted 
Temporary  Parole  Status  by  the 
Attorney  General. 

19.  A  new  §  233.51  is  added  to  read  as 
follows: 

§  233.51  Deeming  of  sponsor’s  income 
and  resources  to  the  sponsored  alien. 

Definition:  Sponsor  is  any  person  who 
executed  an  affidavit(s)  of  support  or 
similar  agreement  on  behalf  of  an  alien 
(who  is  not  the  child  of  the  sponsor  or 
the  sponsor's  spouse)  as  a  condition  of 
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the  alien’s  entry  into  the  United  States. 

A  State  plan  under  title  IV-A  of  the 
Social  Security  Act  shall  (with  regard  to 
an  alien  applying  for  AFDC  for  the  first 
time  after  September  30, 1981,  who  is 
not  exempted  under  paragraph  (e)  of 
this  section  and  his  or  her  sponsor) 
provide  that: 

(a)  For  a  period  of  three  years 
following  entry  into  the  United  States,  a 
sponsored  alien  shall  provide  the  State 
agency  with  any  information  and 
documentation  necessary  to  determine 
the  income  and  resources  of  the  sponsor 
that  can  be  deemed  available  to  the 
alien,  and  obtain  any  cooperation 
necessary  from  the  sponsor. 

(b)  For  all  sections  imder  this  part,  the 
income  and  resources  of  a  sponsor  (and 
the  sponsor’s  spouse  if  living  with  the 
sponsor)  shall  be  deemed  to  be  the 
unearned  income  and  resources  of  an 
alien  for  three  years  following  the 
alien’s  entry  into  the  United  States. 

(1)  Monthly  income  deemed  available 
to  the  alien  &om  the  sponsor  or  the 
sponsor’s  spouse  not  receiving  AFDC  or 
SSI  shall  be: 

(1)  The  sponsor’s  total  monthly 
unearned  income,  added  to  the 
sponsor’s  total  monthly  earned  income 
reduced  by  20  percent  (not  to  exceed 
$175)  of  the  total  of  any  amounts 
received  by  the  sponsor  in  the  month  as 
wages  or  salary  or  as  net  earnings  from 
self-employment,  plus  the  full  amount  of 
any  costs  incurred  in  producing  self- 
employment  income  in  the  month. 

(ii)  The  amount  described  in 
paragraph  (b)(l)(i)  of  this  section 
reduced  by: 

(A)  The  cash  needs  standard  under  its 
plan  for  a  family  of  the  same  size  and 
composition  as  the  sponsor  and  those 
other  people  living  in  the  same 
household  as  the  sponsor  who  are 
claimed  by  the  sponsor  as  dependents  to 
determine  his  or  her  Federal  personal 
income  tax  liability  but  whose  needs  are 
not  taken  into  account  in  making  a 
determination  under  §  233.20  of  this 
chapter; 

(B)  Any  amounts  actually  paid  by  the 
sponsor  to  people  not  living  in  the 
household  who  are  claimed  by  the 
sponsor  as  dependents  to  determine  his 
or  her  Federal  personal  income  tax 
liability;  and 

(C)  Actual  payments  of  alimony  or 
child  support,  with  respect  to 
individuals  not  living  in  the  household. 

(2)  Monthly  resources  deemed 
available  to  the  alien  from  the  sponsor 
shall  be  the  total  amount  of  the  resouces 
of  the  sponsor  determined  as  if  he  or  she 
was  applying  for  AFDC  in  his  State  of 
residence,  less  $1500. 

(c)  In  any  case  where  a  person  is  the 
sponsor  of  two  or  more  aliens,  the 


income  and  resources  of  the  sponsor  to 
the  extent  they  would  be  deemed  the 
income  and  resources  of  any  one  of  the 
aliens  under  the  provisions  of  this 
section  shall  be  divided  equally  among 
the  sponsored  aliens. 

(d)  Income  and  resources  which  are 
deemed  to  a  sponsored  alien  shall  not 
be  considered  in  determining  the  need  of 
other  unsponsored  members  of  the 
alien’s  family  except  to  the  extent  the 
income  or  resources  are  actually 
available. 

(e)  'Die  provisions  of  this  section  shall 
not  apply  to  any  alien  who  is: 

(1)  Admitted  as  a  conditional  entrant 
refugee  to  the  United  States  as  a  result 
of  the  application,  prior  to  April  1, 1980, 
of  the  provisions  of  section  203(a)(7)  of 
the  Immigration  and  Nationality  Act; 

(2)  Admitted  as  a  refugee  to  the 
United  States  as  a  result  of  the 
application,  after  March  31, 1980  of  the 
provisions  of  section  207(c)  of  the 
Immigration  and  Nationality  Act; 

(3)  Paroled  into  the  United  States  as  a 
refugee  under  section  212(d)(5)  of  the 
Immigration  and  Nationality  Act; 

(4)  Granted  political  asylum  by  the 
Attorney  General  under  section  208  of 
the  Immigration  and  Nationality  Act;  or 

(5)  A  Cuban  and  Haitian  entrant,  as 
defined  in  section  501(e)  of  the  Refugee 
Education  Assistance  Act  of  1980 
(Public  Law  96-422);  or 

(6)  The  dependent  child  of  the  sponsor 
or  sponsor’s  spouse. 

(f)  The  Secretary  shall  make 
information  necessary  to  make  a 
determination  imder  this  section  and 
supplied  under  agreement  with  the 
Secretary  of  State  and  the  Attorney 
General,  available  upon  request  to  a 
concerned  State  Agency. 

20.  A  new  §  233.52  is  added  to  read  as 
follows: 

§  233.52  Overpayment  to  aliens. 

A  State  Plan  under  Title  IV-A  of  the 
Social  Security  Act,  shall  provide  that: 

(a)  Any  sponsor  of  an  alien  and  the 
alien  shall  be  jointly  and  severally  liable 
for  any  overpayment  of  aid  under  the 
State  plan  made  to  the  alien  during  the 
three  years  after  the  alien’s  entry  into 
the  United  States  due  to  the  sponsor’s 
failure  to  provide  correct  information 
under  the  provisions  of  §  233.51,  excefit 
where  such  sponsors  were  without  fault 
or  where  good  cause  existed. 

(b)  When  a  sponsor  is  found  to  have 
good  cause  or  be  without  fault  (as 
defined  in  the  State  plan)  for  not 
providing  information  to  the  agency,  the 
sponsor  will  not  be  held  liable  for  the 
overpayment  and  recovery  will  not  be 
made. 

(c)  An  overpayment  for  which  the 
sponsor  and  the  alien  are  liable  (as 


described  in  paragraph  (a)  of  this 
section)  shall  be  repaid  to  the  State  or 
recovered  in  accordance  with 
§  233.20(a)(13).  If  the  agency  is  unable  to 
recover  the  overpayment  through  this 
method,  funds  to  reimburse  the  agency 
for  the  overpayment  shall  be  withheld 
from  future  payments  to  which  the  alien 
or  sponsor  is  entitled  under: 

(1)  Any  State  administered  or 
supervised  program  established  by  the 
Social  Security  Act,  or 

(2)  Any  federally  administered  cash 
benefit  program  established  by  the 
Social  Security  Act. 

21.  Section  233.90  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)(3). 
Paragraph  (c)  of  §  233.90  is  revised  by 
removing  paragraph  (c)(l)(vi),  removing 
paragraph  (c)(2)(ii),  redesignating 
paragraphs  (c)(2)(iii)  and  (c)(2)(iv)  as 
paragraphs  (c](2](ii)  and  (c)(2)(iii),  and 
by  adding  a  new  paragraph  (c)(2)(iv),  to 
read  as  follows: 

§  233.90  Factors  specific  to  AFDC. 

(a)  State  plan  requirements.  *  *  * 

(1)  The  determination  whether  a  child 
has  been  deprived  of  parental  support  or 
care  by  reason  of  the  death,  continued 
absence  from  the  home,  or  physical  or 
mental  incapacity  of  a  parent,  or  (if  the 
State  plan  includes  such  cases)  the 
unemployment  of  his  or  her  parent  who 
is  the  principal  earner  will  be  made  only 
in  relation  to  the  child’s  natural  or 
adoptive  parent,  or  in  relation  to  the 
child’s  stepparent  who  is  ceremonially 
married  to  the  child’s  natural  or 
adoptive  parent  and  is  legally  obligated 
to  support  the  child  under  State  law  of 
general  applicability  which  requires 
stepparents  to  support  stepchildren  to 
the  same  extent  that  natural  or  adoptive 
parents  are  required  to  support  their 
children.  Under  this  requirement,  the 
inclusion  in  the  family,  or  the  presence 
in  the  home,  of  a  “substitute  parent’’  or 
“man-in-the-house”  or  any  individual 
other  than  one  described  in  this 
paragraph  is  not  an  acceptable  basis  for 
a  finding  of  ineligibility  or  for  assuming 
the  availability  of  income  by  the  State; 
and 

***** 

(b)  Conditions  for  plan  approval. 

*  *  * 

(3)  A  state  may  elect  to  include  in  its 
ATOC  program  children  age  18  who  are 
full-time  students  in  a  secondary  school, 
or  in  the  equivalent  level  of  vacational 
or  technical  training,  and  who  may 
reasonably  be  expected  to  complete  the 
program  before  reaching  age  19. 
***** 

(c)  Federal  financial  participation. 

*  *  * 


(2)  *  *  * 
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(iv)  At  State  cation,  (A)  payments 
with  respect  to  a  pregnant  woman  with 
no  other  children  receiving  assistance, 
and  additionally,  at  State  option,  (B) 
payments  for  the  purpose  of  meeting 
special  needs  occasioned  by  or  reacting 
from  pregnancy  both  for  the  pregnant 
woman  with  no  other  children  as  well  as 
for  the  pregnant  woman  receiving 
AFDC.  However,  for  both  (A)  and  (B)  of 
this  paragraph,  it  must  be  medically 
verihed  ^at  the  diild  is  expected  to  be 
bom  in  the  month  such  payments  are 
made  or  within  the  three-month  period 
following  such  month  of  payment,  and 
who,  if  such  child  had  been  bom  and 
was  living  with  her  in  the  month  of 
payment,  would  be  eligible  for  aid  to 
families  with  dependent  children. 

Federal  financial  participation  is  not 
available  to  meet  the  needs  of  the 
imbom  child.  (Refer  to  Medicaid 
regulations  for  title  XIX  eligibility  of 
pregnant  women). 

22.  Section  233.100  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (a),  (a)(1),  (a)(l)(ii), 

(a)(2),  (a)(3)(iHii).  (a)(3)(ii)(hHc), 

(a)(3)(iv).  (a)(3)(vi)(AHB),  (a)(5)(i). 
Paragraphs  (a)(5)(ii),  (a)(3)(iii).  (a)(6), 
(a)(7),  (c)(l)(iii).  (l)(iv),  (c)(2)(i)^c)(2)(iii) 
are  all  amended  in  the  first  sentence. 


§  233.100  Dependent  children  of 
unemployed  parents. 

(a)  Requirements  for  State  Plans.  If  a 
State  wishes  to  provide  AFDC  for 
children  of  unemployed  parents,  the 
State  plan  under  title  IV-A  of  the  Social 
Security  Act  must,  except  as  specified  in 
paragraph  (b)  of  this  section: 

(1)  Indude  a  definition  of  an 
unemployed  parent  who  is  the  principal 
earner  which  shall  apply  only  to 
families  determined  to  be  needy  in 
accordance  with  the  provisions  in 

§  233.20  of  this  chapter.  Such  definition 
must  include  any  such  parent  who: 

«  *  «  *  * 

(ii)  Exceeds  that  standard  for  a 
particular  month,  if  the  work  is 
intermittent  and  the  excess  is  of  a 
temporary  nature  as  evidenced  by  the 
fact  that  he  or  she  was  under  the  100- 
hour  standard  for  the  prior  2  months  and 
is  expected  to  be  under  the  standard 
during  the  next  month;  except  that  at  the 
option  of  the  State,  such  definition  need 
not  include  a  principal  earner  who  is 
unemployed  because  of  participation  in 
a  labor  dispute  (other  than  a  strike)  or 
by  reason  of  conduct  *  *  * 

(2)  Include  a  definition  of  a  dependent 
child  which  shall  include  any  child  of  an 
unemployed  parent  *  *  * 

(3) *  *  • 

(i)  His  or  her  parent  who  is  the 
principal  earner  has  been  unemployed 


for  at  least  30  days  prior  to  the  receipt  of 
such  aid. 

(ii)  Such  parent  has  not  without  good 
cause,  within  such  30-day  period  prior  to 
the  receipt  of  such  aid,  refused  a  bona 
fide  offer  of  employment  or  training  for 
employment  Before  it  is  determined  that 
such  parent  has  refused  a  bona  fide 
offer  of  employment  or  training  for 
employment  without  good  cause,  the ' 
agency  must  make  a  determination  that 
sudi  an  offer  was  actually  made.  (In  the 
cae  of  offers  of  employment  made 
through  the  public  employment  or 
manpower  agencies,  the  determination 
as  to  whether  the  offer  was  bona  fide,  or 
whether  there  was  good  cause  to  refuse 
it,  will  be  made  by  diat  office  or 
agency.)  The  parent  must  be  given  an 
opportunity  to  explain  why  such  offer 
was  not  accepted.  Questions  with 
respect  to  the  following  factors  must  be 
resolved: 

*  *  «  *  * 

(b)  Any  questions  as  to  the  parent's 
*  *  « 

(c)  Any  questions  of  working 
conditions,  such  as  risks  to  health, 
safety,  or  lack  of  worker’s  compensation 
protection. 

(iii)  Such  parent  *  •  • 

(iv)  A  “quarter  of  work”  with  respect 
to  any  individual  means  a  period  (of  3 
consecutive  calendar  months  ending  on 
March  31,  June  30,  September  30,  or 
December  31)  in  whit^  he  or  she 
received  earned  income  of  not  less  than 
$50  (or  which  is  a  “quarter  of  coverage” 
as  defined  in  section  213(a)(2)  of  the 
Act),  or  in  which  he  or  she  participated 
in  a  community  work  experience 
program  under  section  409  of  the  Act  or 
the  work  incentive  program  established 
under  title  IV-C  of  the  Act. 

*  «  *  *  * 

(vi)(A)  The  “parent  who  is  the 
principal  earner"  means,  in  the  case  of 
any  child,  whichever  parent,  in  a  home 
in  which  both  parents  of  such  child  are 
living,  earned  the  greater  amount  of 
income  in  the  24-month  period  the  last 
month  of  which  immediately  precedes 
the  month  in  which  an  application  is 
filed  for  aid  under  this  part  on  the  basis 
of  the  unemployment  of  a  parent.  The 
principal  earner  so  defined  remains  the 
principal  earner  fiv  each  consecutive 
month  for  which  the  family  receives 
such  aid  on  the  basis  of  such 
application.  This  requirement  applies  to 
both  new  applicants  and  current  AFDC 
unemployed  parent  families  who  were 
eligible  and  receiving  aid  prior  to 
October  1,1981. 

(B)  If  both  parents  earned  an  identical 
amount  of  income  in  such  24-month 
period,  the  State  shall  designate  which 


parent  shall  be  the  principal  earner. 

***** 

(5)  *  *  * 

(1)  If  and  for  so  long  as  such  child’s 
parent  unless  exempt  under  45  CFR 
224.20,  is  not  currently  registered  for  the 
woric  incentive  program  or  if  exempt 
under  clause  (b)(6)  of  §  224.20,  is  not 
currently  registered  with  a  public 
employment  office  in  the  State,  and 

(ii)  With  respect  to  any  week  for 
which  such  child’s  parent  *  *  • 

(6)  Provide  that  within  30  days  after 
the  receipt  of  aid  with  respect  to  sudi 
children,  such  unemployed  principal 
earners  *  *  * 

(7)  Provide,  where  application  for  aid 
with  respect  to  a  dependent  child  (as 
defined  by  the  State  pursuant  to 
paragraph  (a)(2)  of  this  section)  is  made 
within  6  months  after  the  effective  date 
of  the  modification  of  the  State  plan  in 
accordance  with  the  provisions  in 
paragraphs  (a)  (1)  through  (6)  of  this 
section,  that  the  parent  of  such  child  will 
be  considered  to  have  met  the 
requirements  of  paragraph  (a)(3Xiii)  of 
this  section  if  he  or  she  met  *  •  • 

(8)  *  *  * 

(b)  Exception.  *  *  * 

(c)  Federal  financial  participation. 

(1)*** 

(iii)  Who  has  been  deprived  of 
parental  support  or  care  by  reason  of 
the  fact  that  his  or  her  parent  who  is  the 
principal  earner  is  employed  less  than 
100  hours  a  month:  or  exceeds  that 
standard  for  a  particular  month  if  his  or 
her  work  is  intermittent  and  the  excess 
is  of  a  temporary  nature  as  evidenced 
by  the  fact  that  he  or  she  was  *  *  * 

(iv)  Whose  parent  who  is  the  principal 
earner  (o)  has  six  or  more  *  *  • 

(v)  Vy^ose  parent  who  is  the  principal 
earner  is  currently  *  *  * 

(2)  *  *  * 

(i)  For  any  part  of  the  30-day  period 
prior  to  the  receipt  of  such  payment,  if 
during  the  period  the  pairent  who  is  the 

principal  earner  was  not  unemployed 

*  *  * 

(ii)  For  such  30-day  period  if  during 
that  period  the  parent  ♦  *  * 

(iii)  For  any  period  beginning  with  the 
31st  day  after  the  receipt  of  aid  if  and 
for  as  long  as  no  action  is  taken  during 
the  period  to  certify  the  parent  *  *  * 

23.  A  new  §  233.106  is  added  to  read 
as  follows: 

§  233.106  Denial  of  AFDC  benefits  to 
strikers. 

(a)  Condition  for  plan  approval.  A 
State  plan  under  title  IV-A  of  the  Social 
Security  Act  must: 

(1)  Provide  that  participation  in  a 
st^e  shall  not  constitute  good  cause  to 
leave,  or  to  refuse  to  seek  or  accept, 
employment. 
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(2)(i)  Provide  for  the  denial  of  AFDC 
benehts  to  any  family  for  any  month  in 
which  any  caretaker  relative  with  whom 
the  child  is  living  is,  on  the  last  day  of 
such  month,  participating  in  a  strike; 
and 

(11]  Provide  that  no  individual’s  needs 
shall  be  included  in  determining  the 
amount  of  aid  payable  for  any  month  to 
a  family  under  the  plan  if,  on  the  last 
day  of  such  month,  such  individual  is 
participating  in  a  strike. 

(b)  Definitions.  (1)  The  State  must 
define  “strike"  by  using  the  National 
Labor  Relations  Board  deHnition  (29 
U.S.C.  142(2]]  or  another  definition  of 
the  term  that  is  currently  in  State  law. 

(2]  The  State  must  define  the  term 
“participating  in  a  strike." 

§  233.140  (Removed] 

24.  Section  233.140  is  removed. 

PART  234— HNANCIAL  ASSISTANCE 
TO  INDIVIDUALS 

Part  234  of  Chapter  II,  Title  45,  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

25.  Section  234.60  is  amended  by 
revising  paragraph  (a](l],  and  (a](12] 
removing  and  reserving  paragraph  (a](5], 
removing  paragraph  (a](ll](iii],  adding  a 
new  paragraph  (a](14],  and  amending 
paragraph  (b](l]  by  striking  the  (1]  and 
removing  all  of  paragraph  (b](2]. 

§  234.60  Protective,  vendor  and  two-party 
payments  for  dependent  children. 

(a]  State  plan  requirements.  (1]  If  a 
State  plan  for  AFDC  under  title  IV-A  of 
the  Social  Security  Act  provides  for 
protective  vendor  and  two-party 
payments  for  other  than  WIN  and 
Community  Work  Experience  Programs 
(CWEP]  cases,  and  cases  in  which  the 
caretaker  relative  fails  to  meet  the 
eligibility  requirements  of  §§  232.11  or 
232.12  of  this  chapter,  it  must  meet  the 
requirements  in  paragraphs  (a](2] 
through  (11]  of  this  section.  In  addition, 
the  plan  mqy  provide  for  protective 
vendor  and  two-party  payments  at  the 
request  of  the  recipient  as  provided  in 
paragraph  (a](14]  of  this  section. 

«  *  •  *  * 

(12]  For  WIN  and  CWEP  cases,  the 
State  plan  must  provide  that,  when 
protective  or  vendor  payments  are  made 
pursuant  to  §§  224.51(a](l]  and  238.22  of 
this  chapter  (because  an  individual  has 
been  found  to  have  refused  without 
good  cause  to  participate  in  the  WIN  or 
CWEP  program  or  to  accept  a  bona  fide 
offer  of  employment]  *  *  * 

(13]  *  *  • 

(14]  If  the  plan  provides  for  protective, 
vendor  or  two-party  payments: 


(i]  The  State  may  use  any  combination 
of  protective,  vendor  or  two-party 
payments  (at  the  request  of  the 
recipient], 

(ii]  The  request  must  be  in  writing 
from  the  recipient  to  whom  payment 
would  otherwise  be  made  in  an 
unrestricted  manner  and  must  be 
recorded  or  retained  in  the  case  file,  and 

(iii]  The  restriction  will  be 
discontinued  promptly  upon  the  written 
request  of  the  recipient  who  initiated  it. 

«  «  *  *  * 

PART  235— ADMINISTRATION  OF 
FINANCIAL  ASSISTANCE  PROGRAMS 

Part  235  of  Chapter  II,  Title.  45  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

26.  Section  235.64  is  amended  by 
revising  the  introductory  text  to  read  as 
follows  and  by  removing  the  footnote: 

§  235.64  FEP  rates,  and  activities  and 
costs  matchable  as  training  expenditures. 

Under  title  I.  X,  XIV,  or  XVI  (AABD] 
of  the  Act,  FFP  is  available  at  the  rate  of 
75  percent,  and  under  title  IV-A 
effective  October  1, 1981,  FFP  is 
available  at  the  rate  of  50  percent  for  the 
following  costs: 

***** 

27.  A  new  Part  238  is  added  to  read  as 
follows: 

PART  238— COMMUNITY  WORK 
EXPERIENCE  PROGRAM 

Subpart  A— Introduction 

Sec. 

238.01  Scope  of  this  part. 

Subpart  B— Administration  and  Program 
Requirements 

238.10  Agency  administering  the  program. 
238.12  Statewideness. 

238.14  Establishment  of  a  mandatory 
participant  group. 

238.16  Participant  reimbursement. 

238.18  Participant  protection. 

238.20  Participation  requirements. 

238.22  Sanctions. 

238.24  Hearings  and  notices. 

238.26  Chief  Executive  Officer. 

Subpart  C— Sponsor  and  Project 
Requirements 

238.50  Sponsor  requirements. 

238.52  Project  requirements. 

238.54  Project  assignment  criteria. 

Subpart  D— Federal  Financial  Participation 

238.60  Allowable  administrative  costs. 
238.62  Expenses  not  matchable. 

238.64  Fiscal  reporting  requirements. 

Authority:  Section  2307,  Pub.  L  97-35;  95 
Stat.  846;  (42  U.S.C.  609). 


Subpart  A— Introduction 
§  238.01  Scope  of  this  part 

General.  States  may  operate 
community  work  experience  programs 
(CWEP]  which  serve  a  useful  public 
purpose,  and  require  AFDC  recipients  to 
participate  in  them  as  a  condition  of 
AFDC  eligibility.  The  purpose  of  these 
CWEP  programs  is  to  provide  work 
experience  for  AFDC  recipients.  CWEP 
projects  must  meet  appropriate 
standards  for  health  and  safety  and  may 
not  displace  persons  currently  employed 
or  fill  established  unfilled  vacancies. 
Participants  must  be  reimbursed  for 
amounts  not  to  exceed  $25  for 
reasonable  necessary  expenses  (as 
defined  by  the  State]  directly  related  to 
participation  in  the  programs.  Allowable 
costs  to  operate  CWEP  (see  Subpart  E] 
are  matched  by  the  Federal  government 
at  the  AFDC  administrative  match  level 
(50%]. 

Subpart  B— Administration  and 
Program  Requirements 

§  238.10  Agency  administering  the 
program. 

Each  State  with  a  plan  approved 
under  Title  IV-A  of  die  Social  Security 
Act  may  establish  and  operate  a  CWEP 
program  in  accordance  with  the 
requirements  in  this  part.  If  the  State 
chooses  to  establish  and  operate  CWEP, 
it  must  administer  the  program  through 
the  single  State  agency  designated  in  its 
title  IV-A  State  plan  to  administer  or 
supervise  the  ATOC  program. 

§  238.12  Statewideness. 

The  State  plan  shall  specify  the 
geographic  areas  for  which  the  State 
will  implement  CWEP.  These  may 
include  all  areas  of  the  State  or  only 
certain  subareas  at  the  Agency's 
discretion. 

§  238. 1 4  Establishment  of  a  mandatory 
participant  group. 

(a]  The  State  plan  must  identify  the 
groups  or  categories  of  AFDC  recipients 
who  will  be  required  to  participate  in 
CWEP.  Under  diis  requirement.  States 
may  require  that  any  AFDC  recipient,  as 
a  condition  of  eligibility  for  AFDC, 
participate  in  CWEP  unless  the 
individual — 

(1]  Meets  the  WIN  exemption  criteria 
under  45  CFR  224.20,  except  as  provided 
in  paragraph  (b]  of  this  section; 

(2]  Is  both  currently  employed  for  at 
least  80  hoims  per  month  and  earning  not 
less  than  the  legally  established  or 
defined  minimum  wage  for  such 
employment  (for  jobs  which  do  not  have 
an  established  minimum  wage, 
recipients  currently  employed  80  hours 
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must  be  exempted  from  CWEP 
regardless  of  wage  level.); 

(3)  Was  denmd  AFDC  solely  beoause 
the  aaunmt  of  his  or  her  eatttl^eirt 
would  have  been  less  tfiem  $16  per 
mcHith; 

(b)  A  redpient  who  is  exempt  from 
WIN  may  nevertheless  be  required  to 
participate  in  CWEP  if — 

(1)  He  OT  she  was  exempt  due  to 
remoteness  &om  a  work  incentive 
project  under  46  CFR  224.20Cb)(6);  or 

(2)  He  or  she  was  exempt  as  a 
caretaker  of  a  child  at  least  three  years 
old,  imder  45  CFR  224.20(b)(8),  and 
appropriate  child  care  can  be  secured  to 
enable  participation  in  the  CWEP 
project 

(c)  Applicants  for  aid  to  families  with 
dependent  children  may  not  be  required 
to  participate  in  CWEP. 

(d)  A  State  plan  may  provide  for 
voluntary  participation  in  CWEP 
projects  by  all,  or  any  subgroups,  of 
AFI)C  recipients  who  desire  to  do  so.  If 
the  plan  provides  for  voluntary 
participation,  it  will  identify  the 
categories  of  voluntary  participants  to 
whom  CWEP  is  available  and  any 
conditions  which  attach  to  their 
participation. 

§  238.16  Participant  reimbursement 

The  State  plan  shall  specify  the 
amount  and  types  of  participation  costs 
the  State  will  reimbiu'se  to  recipients. 
Under  this  requirement — 

(a)  Participants  may  not  be  required  to 
use  their  assistance  or  their  income  or 
resources  to  pay  participation  costs. 

(b)  States  must  provide 
reimbursement  for  transportation  and 
other  costs  that  the  State  determines  are 
necessary  and  directly  related  to 
participation  in  CWEP  incurred  by  the 
participant.  For  FFP  purposes,  this 
amount  shall  not  exceed  $25  per  month, 
per  participant.  (See  Subpart  P  for  FFP 
requirements.) 

§  238.18  Participant  protection. 

States  may  provide  worker’s 
compensation  or  other  comparable 
protection  for  their  CWEP  participants. 
The  cost  of  this  protection  shall  be 
considered  an  administrative  expense 
and  matched  accordingly. 

§  238.20  Participation  requirements. 

(a)  States  determine  CWEP 
participation  within  broad  Federal 
requirements: 

(1)  Where  more  than  one  member  of 
an  assistance  unit  meets  the  criteria, 
under  the  State’s  plan  for  participation 
in  CWEP,  the  State  may  require  that 
each  eligible  individual  participate  up  to 
the  maximum  number  of  hours  per 
month  established  by  the  State. 


(2)  Part-time  participation  in  WIN  and 
CW^  may  be  required  v«diere  it  is 
deemed  appropriate  by  the  State.  The 
State  plan  shall  specify  whether  part- 
time  partiaipatien  wiU  be  reqmred  and 
the  dreunmtenaes  uader  wUch  it  wffl  be 
deemed  “appropriate.” 

(b)  The  State  plan  must  spedfy  Ae 
maximum  number  of  hours  and  &e 
formula  used  to  determine  the 
mandatory  hours  of  participation  where 
the  State  specifies  a  lesser  maximum. 

No  individual  may  be  required  monthly 
to  participate  in  CWEP  more  than  the 
number  of  hours  which  would  result 
from  dividing  the  family’s  grant  amount 
by  the  greater  of  the  F^eral  or  the 
applicable  State  minimum  wage. 

(c)  The  State  must  have  procedures 
under  which  there  is  coordination 
between  CWEP  and  WIN  to  insure  that 
job  placement  will  have  priority  over 
CWEP  participation. 

(d)  Nothing  in  Section  409  of  the  Act, 
nor  in  this  part  shall  be  construed  as 
authorizing  the  payment  of  AFDC  as 
compensation  for  work  performed. 

§  238.22  Sanctions. 

’The  State  plan  shall  provide  that 
where  a  mandatory  CWEP  participant 
has  been  determined  to  have  failed  or 
refused  without  good  cause  to 
participate  in  CWEP,  the  sanctions 
specified  in  45  CFR  224.51  (and  further 
described  in  §  234.60)  shall  apply.  Under 
this  requirement  the  State  plan  shall 
specify  the  criteria  to  be  used  in 
determining  whether  or  not  there  was 
“good  cause’’  in  refusing  or  failing  to 
participate  in  CWEP. 

8  238.24  Hearings  and  notices. 

The  State  plan  shall  specify  that  the 
provisions  of  45  CFR  205.10,  which 
relate  to  hearing  and  notice  procedures, 
apply  to  CWEP  participants. 

§  238.26  Chief  Executive  Officer. 

’The  Chief  Executive  Officer  of  the 
State — 

(a)  Shall  provide  coordination 
between  a  CWEP  and  the  WIN 
program — 

(1)  To  insure  that  job  placement  will 
have  priority  over  participation  in 
CWEP;  and 

(2)  To  insure  that  individuals  who  are 
reqtdred  to  participate  in  both  WIN  cmd 
CWEP  may  not  be  denied  aid  under  the 
State  plan  on  the  grounds  of  "failure  to 
participate”  in  one  program  if  they  are 
actively  and  satisfactorily  participating 
in  the  other, 

(b)  May  require  that  a  participant  who 
satisfactorily  meets  the  requirements  of 
CWEP  may  also  be  required  to 
participate  in  a  WIN  program  for  the 
remainder  of  that  month. 


Subpart  0— Sponsor  and  Proieet 
Requirements 

8  23830  Sponsor  requirements. 

The  State  agency  will  designate  a 
sponsor  to  opesele  each  jmject  or,  at 
the  ag«icy*s  option,  more  than  one 
project  Only  public  agencies  and  non¬ 
profit  organizations  may  be  spoasers. 

823832  Pro|eot  requirements. 

Hie  State  idan  must  provide  that 
CWEP  projects — 

(a)  Serve  a  useful  public  purpose; 

(b)  Do  not  result  in  the  displacement 
of  persons  ciurently  employed  or  the 
filling  of  established,  unfilled  position 
vacancies.  ’This  means  that  CWEP 
participants  may  not  perform  tasks 
which  would  have  been  undertaken  by 
employees  or  which  have  the  effect  of 
reducing  the  work  of  employees. 
However,  CWEP  participants  may 
perform  tiie  same  type  of  tasks  as 
performed  by  employees; 

(c)  Are  not  in  any  way  related  to 
political,  electoral,  or  partisan  activities; 

(d)  Are  not  in  violation  of  applicable 
Federal,  State  or  local  health  and  safety 
standards;  and 

(e)  Have  not  been  developed  in 
response  to,  or  in  any  way  associated 
wiffi,  the  existence  of  a  strike,  lockout  or 
other  bona  fide  labor  dispute,  nor  can 
the  project  violate  any  existing  labor 
agreement  between  employees  and 
employers. 

8  23834  Project  assignment  criteria. 

The  State  plan  must  provide  that — 

(a)  Assignments  to  CWEP  projects 
will  be  made  taking  into  consideration 
to  the  extent  possible,  the  prior  training, 
proficiency,  experience  cmd  skills  of  a 
participant; 

(b)  Participants  will  not  be  assigned  to 
projects  which  require  that  they  travel 
unreasonable  distances  ^m  their 
homes  or  remain  away  from  their  homes 
overnight  without  their  consent 

Subpart  D— Federal  Financial 
Participation 

8  238.60  Allowable  administrative  costs. 

Federal  financial  participation  is 
available  for  administrative  costs  of  the 
AFDC  program  for  Community  Work 
Experience  program  expenditures,  when 
CWEP  has  been  approved  as  part  of  the 
State  plan  under  ’Title  IV-A  of  the  Act 
Such  costs  include  amounts  paid  to 
participants  which  (as  identified  in  the 
State  plan)  are  reasonably  necessary 
and  directly  related  to  participation  in 
CWEP  not  in  excess  of  $25  per  month 
per  participant 
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§  238.62  Expenses  not  matchable. 

FFP  is  not  available  fon 

(a)  Capital  expenditures,  or 
depreciation  or  use  allowances  in 
connection  with  a  CWEP; 

(bj  The  cost  of  making  or  acquiring 
materials  or  equipment  in  connection 
with  participation  in  a  CWEP  project; 

(c)  The  cost  of  supervision  of  CWEP 
participants;  and 

(d)  Costs  associated  with  the  use  of 
any  facilities  of  the  State  public 
employment  offices  used  to  find 
employment  opportunities  for 
participants. 

§  238.64  Fiscal  recordkeeping 
requirements. 

To  support  claims  for  FFP,  States  shall 
identify  in  their  accounting  records  all 
CWEP  costs  which  represent  direct 
payments  to  participants  in  the  program. 
States  must  also  identify  in  their 
monthly  assistance  rolls  those 
individuals  to  whom  participant 
expenditures  were  made  during  any 
month.  The  identification  in  the 
accounting  records  and  monthly 
assistance  rolls  shall  be  in  such  form  as 
to  permit  verification  of  the  monthly 
direct  payments  to  each  individual 
participant  subject  to  FFP. 

28.  A  new  Part  239  is  added  to  read  as 
follows; 

PART  239— WORK 
SUPPLEMENTATION  PROGRAM 

Subpart  A— Introduction 

Sec. 

239.01  Scope  of  this  part 

Subpart  B— Program  Description  and 
Administration  of  the  Work 
Supplementation  Program 

239.10  Agency  administering  the  program 
and  State  plan  requirements. 

239.12  Eligibility. 

239.14  Types  of  jobs. 

239.16  Providing  or  subsidizing  jobs. 

239.18  Conditions  of  employment 
239.20  Wa^s. 

239.24  Participation  in  other  work  programs. 
239.26  Hearings  and  notices. 

Subpart  C— Standards  of  Need  and 
Treatment  of  Earned  income 

239.50  Adjustment  of  standard  of  need. 
239.52  Differential  need  standards — 
geographical  areas. 

239.54  Differential  need  standards— 
categories  of  recipients. 

239.56  Further  adjustments  in  amoimt  of  aid 
paid. 

239.58  Earned  income  disregard. 

Subpart  D— FederSi  Financial  Participation 
239.80  Wage  subsidies. 

239A2  Ceiling. 

239.84  Claiming  Federal  Financial 
Participation. 

Authority:  Section  2308,  Pub.  L  97-35,  OS 
Stat.  848;  (42  U.S.C.  614). 


Subpart  A— 'Introduction 

§  239.01  Scope  of  this  parL 

Under  the  Work  Stq>plementation 
Program  States  may  use  AFOC  funds  to 
develop  and  subsid^e  work  for  AFDC 
recipients  as  an  alternative  to  aid 
provided  to  AFDC  recipients.  The  Work 
Supplementation  Program  may  be 
implemented  notwithstanding  the 
definitions  contained  in  Section  406  of 
the  Socied  Security  Act  or  any  other 
provison  of  law.  Under  this  program 
AFDC  recipients  may  choose,  on  a 
voluntary  basis,  to  accept  an  offer  of 
work  to  the  extent  such  jobs  are  made 
available.  In  order  to  pay  for  the  costs  of 
developing  and  subsidizing  these  jobs,  a 
State  may  reduce  need  standards  in 
effect  for  selected  categories  of 
recipients  on  the  basis  of  their  ability  to 
participate  in  the  Work 
Supplementation  Program.  The 
reduction  of  needs  standards  may  be 
made  for  either  the  entire  State  or  for 
selected  geographical  areas.  The  total 
amount  of  Federal  financial 
participation  for  operation  of  a  State’s 
Work  Supplementation  Program  is  . 
limited  as  provided  in  Subpart  D. 

Subpart  B— Program  Description  and 
Administration  of  the  Work 
Suppiementation  Program 

§  239.10  Agency  administering  the 
program  and  State  plan  requirements. 

States  which  elect  to  have  a  Work 
Supplementation  Progrcim  shall 
administer  the  program  through  either 
(a)  the  agency  designated  to  administer 
or  supervise  the  administration  of  the 
State  plan  under  section  402(a)(3]  of  the 
Act;  or  (b)  the  agency  (if  any)  designated 
to  administer  the  Community  Woi^ 
Experience  Program  under  section  409  of 
the  Act.  A  State  choosing  to  implement 
a  Work  Supplementation  Program  shall 
amend  its  State  plan  in  accordance  with 
the  following  provisions. 

§239.121  Eligibility. 

A  State  shall  determine  who  is 
eligible  to  participate  in  a  Work 
Supplementation  Program  from  among 
the  persons  vriio  would,  at  the  time  of 
their  placement  in  such  program,  be 
eligible  for  assistance  under  the  State 
plan  as  in  effect  in  May  1981,  or  as 
modified  thereafto'  as  required  by 
Federal  law. 

§  239.14  Types  of  Jobs. 

Within  certain  limits  described  herein, 
a  State  may  inovide  or  subsidize  any 
job  position  under  the  program  as  such 
State  determines  to  be  appropriate,  but 
acceptance  of  any  such  position  shidl  be 
voluntary.  The  job  positions  whidi  may 


be  provided  for  recipients  of  aid  must  be 
of  ^e  following  general  types: 

(a)  A  job  position  provided  to  an 
eligible  individual  by  the  State  or  local 
agency  administering  the  State  plan 
under  this  part; 

(b)  A  job  position  provided  to  an 
eligible  individual  by  a  public  or  non¬ 
profit  entity  for  which  all  or  part  of  the 
wages  are  paid  by  such  State  or  local 
agency;  or 

(c)  A  job  position  provided  to  an 
eligible  individual  by  a  proprietary 
entity  involving  the  provision  of  child 
day  care  services  for  which  all  or  part  of 
the  wages  are  paid  by  such  State  and 
local  agency,  but  only  if  such  entity  does 
not  claim  a  credit  for  amy  part  of  the 
wages  paid  to  such  eligible  individual 
under  section  40  of  the  Internal  Revenue 
Code  of  1954  (relating  to  credit  for 
expenses  of  the  Work  Incentive 
Program)  or  section  44B  of  the  Co^e 
(relating  to  credit  for  employment  of 
certain  new  employees). 

§  239.16  Providing  or  subsidizing  jobs. 

The  State  agency  administering  this 
program  may  use  whatever  means  such 
State  determines  are  appropriate  in 
order  to  provide  or  to  subsidize  jobs  for 
participants  in  the  Work 
Supplementation  Program.  A  State  may 
make  whatever  arrangements  it  deems 
appropriate  with  regard  to  the  type  of 
work  provided,  the  length  of  time  the 
position  is  to  be  provided  or  subsidized, 
the  amount  of  wages  to  be  paid  to  the 
recipient  receiving  the  work 
supplemented  job,  the  amoimt  of 
subsidy  to  be  provided  by  the  State  or 
local  agency  and  the  conditions  of 
participation. 

§  239. 1 8  Conditions  of  employmenL 

(a)  A  State  or  local  agency 
adminstering  the  State  plan  is  not 
required  to  provide  employee  status  to 
any  eligible  individual  to  whom  it 
provides  a  job  position  under  the  Work 
Supplementation  Program,  or  with 
respect  to  whom  it  provides  all  or  part 
of  the  wages  paid  to  such  individual  by 
another  entity  under  this  program. 

(b)  A  State  or  local  agency 
administering  the  program  is  not  required 
to  provide  that  eligible  individuals  filling 
job  positions  provided  by  other  entities 
under  such  prc^am  be  provided 
employee  status  by  such  entity  during 
the  first  13  weeks  during  which  they  fill 
such  position. 

§  239.20  Wages. 

Participants  in  die  Work 
Supplementation  Program  will  be  paid 
wages  which  shall  be  considered  to  be 
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earned  income  for  purposes  of  any 
provision  of  law. 

§  239.24  Participation  in  other  work 
programs. 

No  individual  receiving  a  grant  under 
the  State  plan  shall  be  excused,  by 
reason  of  the  fact  that  such  State  has  a 
Work  Supplementation  Program,  from 
any  requirement  of  title  FV-A  or  title  IV-' 
C  relating  to  work  requirements. 

§  239.26  Hearings  and  notices. 

The  State  plan  shall  specify  that  the 
provisions  of  45  CFR  205.10,  which 
relate  to  hearing  and  notice  procedures, 
apply  for  piuposes  of  the  Work 
Supplementation  Program. 

Subpart  C-;-Standards  of  Need  and 
Treatment  of  Earned  Income 

§  239.50  Adjustment  of  standard  of  need. 

A  State  operating  a  Work 
Supplementation  Program  under  this 
part  may  adjust  the  standards  of  need 
under  the  State  plan  as  the  State 
determines  to  be  necessary  and 
appropriate  for  carrying  out  such 
program.  Such  changes  in  need 
standards  may  be  made 
notwithstanding  45  CFR  233.20. 

§  239.52  Differentiai  need  standards— 
geographicai  areas. 

A  State  operating  a  Work 
Supplementation  Program  under  this 
part  may  provide  that  the  needs 
standards  in  effect  in  those  areas  of  the 
State  in  which  such  program  is  in 
operation  may  be  different  from  the 
needs  standards  in  effect  in  the  areas  in 
which  such  program  is  not  in  operation. 


§  239.54  Differential  need  standards— 
categories  of  recipients. 

A  State  operating  a  Work 
Supplementation  Program  under  this 
part  may  provide  that  the  needs 
standards  for  categories  of  recipients  of 
aid  may  vary  among  such  categories  as 
the  State  determines  to  be  appropriate 
on  the  basis  of  ability  to  participate  in 
the  Work  Supplementation  Program. 

§  239.56  Further  adjustments  hi  amount  of 
aid  paid. 

A  State  may  make  further  adjustments 
in  the  amounts  of  aid  paid  under  the 
plan  to  different  categories  of  recipients 
in  order  to  offset  increases  in  benebts 
from  other  government-provided,  needs- 
related  programs  as  the  State 
determines  necessary  and  appropriate 
to  further  the  purposes  of  the  Work 
Supplementation  Program. 

§  239.58  Earned  Income  disregard. 

A  State  operating  a  Work 
Supplementation  Program  under  this 
part  may  reduce  or  eliminate  the  amount 
of  earned  income  to  be  disregarded 
under  the  State  plan  as  the  State 
determines  to  be  necessary  and 
appropriate  to  further  the  purposes  of 
the  Work  Supplementation  Program. 

Subpart  D— Federal  Financial 
Participation 

S  239.80  Wage  subsidies. 

Payments  by  the  State  to  individuals 
or  to  entities  providing  jobs  for 
recipients  under  the  program  shall  be 
expenditures  inciured  by  the  State  for 
aid  to  families  with  dependent  children 
(i.e.,  money  payments,  protective  and 


vendor  payments),  except  as  limited  by 
the  ceiling  for  Federal  financial 
participation  described  in  this  Subpart. 

§239.82  Ceiling. 

Federal  funds  may  be  paid  to  a  State 
under  this  part  with  respect  to 
expenditures  incurred  in  operating  a 
Work  Supplementation  Program.  The 
amount  subject  to  matching  for  any 
quarter  for  expenditures  incurred  in 
operating  a  Work  Supplementation 
Program  shall  not  exceed  an  amount 
equal  to  the  difference  between — 

(a)  The  amount  which  would  have 
been  paid  under  section  403(a)  of  the 
Social  Security  Act  to  such  State  for 
such  quarter  under  the  State  plan  if  it 
did  not  have  a  Work  Supplementation 
Program  in  effect  and  had  not  altered  its 
State  plan  accordingly,  as  such  State 
plan  was'  in  effect  in  May  1981,  or  as 
modified  thereafter  as  required  by 
Federal  law;  and 

(b)  The  amount  paid  to  such  State 
under  section  403(a)  of  the  Social 
Security  Act  for  su(^  quarter  exclusive 
of  the  amount  so  paid  for  such  quarter 
for  the  Work  Supplementation  Program. 

§  239UM  Claiming  Federal  financial 
participation. 

A  State  must  calculate  the  amount 
subject  to  FFP  for  its  Woric 
Supplementation  Program  and  maintain 
records  to  support  its  claim  in 
accordance  with  procedures  established 
by  the  Secretary. 
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